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Current Topics. 


Prisoners’ Aid. 


Mr. G. Frazer THompson, 


Secretary, Royal London 
Discharged Prisoners’ Aid Society, in a recent letter to The 
Times, recalled that at a meeting held last March under the 
chairmanship of Mr. Haron Scort, C.B., Chairman of the 
Prison Commission, the above-named society was’ formed 
by the amalgamation of the Royal Society for the Assistance 
of Discharged Prisoners, the Surrey and London Prisoners’ 
Aid Society, and the Brixton Discharged Prisoners’ Aid 
Society. The existing Society carries out the work previously 
done by the three uniting societies and is charged with the 
care of discharged male prisoners from all the London prisons. 
The same writer draws attention to the fact that under the 
regulations of the Prison Commission no aid society may 
work in any prison without a certificate of efficiency signed 
by the Secretary of State. 
Prisoners’ Aid Society alone possesses such a certificate in 
London, apart from the Jewish and Catholic Prisoners’ Aid 
Societies, which both work in close association with it. 
Mr. THompson urges that the war has increased the difficulties 
of such work, and has also increased its importance. 


Excess Profits Tax. 

Tue report of the Joint Committee which was convened by 
the Association of British Chambers of Commerce to examine 
the Excess Profits Tax has been submitted to the Chairman 
of the Board of Inland Revenue. The provisions relating to 
the tax are contained in Pt. III, ss. 12-22, of the Finance 
(No. 2) Act, 1939. The Committee recognises that the 
outbreak of hostilities naturally led to the imposition of a tax 
of general application in substitution for the Armament Profits 
Duty, which was limited in its scope both by the nature of 
the profits on which it was levied and by the turnover of 
£200,000, the attainment of which was a condition precedent 
to liability. But it is urged that this last condition protected 
smaller businesses from an unfair burden of taxation on the 
results of progress and efficiency, and it has been continuously 
impressed upon the Committee that in this important respect 
the Excess Profits Duty will be most harsh in operation. 
Representations, emanating chiefly from trades suffering from 
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prolonged adverse conditions, have been made that the period 
from which to select the profits standard for the purposes of 
| the tax should be extended to approach more closely the 


beginning of the first chargeable accounting period, and 
the Committee considers that such extension forward should 
be permissible where a fair and reasonable standard cannot 
otherwise be discovered. The Committee states that it has 
examined at length the absence of the percentage standard, 
and is convinced that the percentage standard as adopted for 
the purpose of the Excess Profits Duty in 1915 is the 
alternative likely to achieve the greatest measure of equity. 
The Committee also criticises, on grounds of rigidity, the 
alternative minimum standards provided by s. 13 (2). On 
the more general question of investment income it is pointed 
out that where dividends receivable by a company are to be 
included in the profits for the purposes of the Excess Profits 
Tax they will frequently be payable out of profits already 
subjected to the tax in the hands of the paying companies, 
so that any true liability to the tax in the hands of the receiving 
company must involve a measure of double taxation. The 
Committee therefore recommends that the principle of the 
National Defence Contribution should be adopted for the 
purposes of the tax, and that dividends receivable from 
companies liable to the tax should be eliminated both from 
profits in the standard and in the chargeable accounting 
periods with consequential adjustments of capital. An 
addendum to the report deals with problems arising in 
connection with groups of inter-connected companies. 


Rent Restriction. 

In a recent letter to The Times Mr. G. Weston, Chairman 
of the Council of the Property Owners Protection Association, 
draws attention to an important difference between the 
conditions of the present day and those obtaining during the 
last war so far as they affect the desirability or otherwise of 
statutory restrictions as to rent. In the last war the shortage 
of housing accommodation in the Metropolis was such as to 
render desirable the introduction of emergency legislation for 
the purpose of protecting tenants against unlimited increases 
in rent. The conditions to-day, as the result of the 
evacuation of a considerable portion of the population, are 
such that the excess in supply over demand affords tenants 
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sufficient protection against increases in rent quite irrespective 
of their rights under the Rent and Mortgage Interest 
Restrictions Act, 1939. The writer cites in support of his 
argument the large number of new flats about the West End 
of London of the economical rental of some £300 a year. 
Many of these flats built just before the war have never so 
far been let or rated, yet if the landlord, in order to minimise 
his loss, should let one at an uneconomic rent and such flat 
is rated at not more than £100 a year, he will be obliged to 
go on sustaining such loss until the Rent Acts cease to apply 
to such premises, which may be twenty-five years hence. 
The writer states that, in the view of the Association, it is 
contrary to public policy that the Rent Acts should apply not 
merely to premises let before September, 1939, but also to 
premises erected or first let after that date. 


Road Safety: The Accident Prone. 

Ir will hardly be denied that a large proportion of road 
accidents is due to faults of driving. An investigation of 
these faults in relation to the character and tendencies of 
the various groups of people who commit them can, therefore, 
be regarded as a useful contribution to the cause of road 
safety, although it may be difficult to give practical effect 
to such conclusions as may be reached. A report which has 
recently been issued by the Medical Research Council, 
Industrial Health Research Board, states that it is clear 
from the data that accident proneness among motor drivers 
is an important factor in the causation of accidents. Certain 
psychological tests were conducted and it was found that those 
who failed had a higher average accident rate than those who 
passed. Accident proneness manifested itself in all kinds of 
accidents and throughout all conditions of exposure. More- 
over, it has been shown that experience, although lessening the 
accident rate, does not affect the difference between those 
who are specially prone and others. The former always 
have a higher accident rate than the latter in spite of the 
increasing experience of both. The report gives an account 
of an investigation among London omnibus drivers, omnibus 
and trolley-bus drivers in an industrial town, and trolley-bus 
drivers in a seaside resort. Graphs illustrate the tendency 
for the accident rate to decrease with the age of the driver. 
There is, however, a slight rise in accident rate about the 
period of the fifties and it is suggested, in explanation, that 
advancing age may come almost imperceptibly upon some 
people, so that they continue to take the same risks as they 
did in earlier years. At a later stage they realise that this 
cannot be done and so take fewer risks. The report is 
published by H.M. Stationery Office, price 9d. net. 


Photography in Time of War. 

ATTENTION may be drawn to the restrictions imposed on 
the taking of photographs during the present emergency by 
the Control of Photography Orders, 1939. The restrictions 
include the making of cinematograph films and apply to 
professional and amateur photographers alike. Order No. 1 
(S.R. & O., 1939, No. 1125) contains a list of prohibited 
objects and, in view of their number and variety, photographers 
are advised to study the restrictions. Order No. 2 (S.R. & O., 
1939, No. 1710) relates to photographs from aircraft only. 
Photographs of the prohibited objects can only be taken by 
those who can show good reasons why they should be permitted 
to do so. Those desiring for such reasons to photograph a 
prohibited object should apply for permission to the com- 
petent military authority in the Command in which the 
object is situate. The granting of permits is entirely at the 
discretion of the competent military authority, who will 
require all applicants to establish their bona fides, and, if 
he desires to grant a permit, will impose such conditions as he 
thinks necessary for security. The address of the competent 
military authority for the purposes of the Orders can be 
obtained from any police station. The carriage of cameras in 
public places by persons other than enemy aliens, who would 








require a permit for the purpose, is not forbidden; and the 
photographing of views or objects except those expressly 
prohibited remains unrestricted. The orders are published 
by H.M. Stationery Office, price 1d. net each. 


Compensation (Defence) Act : Period of Limitation. 

In view of the short period of limitation prescribed and the 
fact that the first six months of the war are within a few weeks 
of completion, attention should be directed to s. 11 of the 
Compensation (Defence) Act, 1939, which provides that no 
claim for any compensation under the Act shall be entertained 
unless notice of the claim has been given in the prescribed 
manner to the prescribed authority ‘“‘ within the period of 
six months, or such longer period as the Treasury may, either 
generally or in relation to any particular claim or class of 
claims, allow, beginning in either case with the date on which 
the compensation accrues due or the date of the passing of the 
Act, whichever is the later.” The Act was passed on 
Ist September. It is to be observed in this connection that 
compensation in respect of the taking possession of land, so 
far as the equivalent rent is concerned, accrues from day 
to day (s. 2 (1) (a) and (2)). This is also the case in regard 
to the diminution of the value of land ascribable to the doing 
of work thereon (s. 3(2)). In certain other cases compensation 
accrues due at the end of the relevant period (s. 2 (1) (8) 
and (3), s. 3 (3) and (4)). But compensation for taking 
possession, payable by virtue of the fact that land is agricul- 
tural land and in respect of things previously done for its 
cultivation and in respect of seeds, growing crops, etc., accrues 
due at the time when the land was taken in exercise of the 
emergency powers (s. 2(1) (ec) and(4)). Therefore, if possession 
was taken at the outbreak of war and a notice of claim is not 
lodged within the short period now remaining the right may 
be lost altogether. 


Recent Decisions. 

In Re Norman’s Will Trusts : Mitchell v. Cozens (The Times, 
3rd February) Stmonps, J., held that the testator’s daughter 
did not on the death of her former husband, whom she had 
divorced, become a “ widow” and was accordingly not 
entitled to have transferred to her absolutely the share of the 
residuary estate given to her on that event and certain other 
events which had happened. 

In Pratt v. Cook, Son & Co. (St. Paul’s), Ltd. (The Times, 
9th February), the House of Lords (Lorp Romer dissenting) 
reversed a decision of the Court of Appeal (SLEssER and 
Fintay, L.JJ., Gopbarp, L.J., dissenting) (83 Sox. J. 930) 
and restored that of WrotresLey, J. (82 Sou. J. 234) to the 
effect that where a packer had received weekly wages at the 
minimum rate paid by the company to workers of that class, 
less 10s., and had received also his dinner and tea, there had 
been a breach of the provisions of the Truck Acts, 1831 and 
1896, and that such an arrangement was not authorised by 
s. 23 of the Act of 1831. 


In Lissenden v. C.A.V. Bosch, Ltd. (The Times, 9th 
February), the House of Lords held that a workman, who 
had accepted a sum under the Workmen’s Compensation Act, 
1925, in respect of partial incapacity, under an award 
calculated with reference to a weekly amount for a period 
ceasing when the partial incapacity was found by the county 
court judge to have ended, nevertheless could appeal on the 
ground that he was still partially incapacitated. Johnson v. 
Newton Fire Extinguisher Co. [1913] 2 K.B. 111 overruled. 


In McQuaker v. Goddard (The Times, 9th February) the 
Court of Appeal upheld a decision of Branson, J., to the 
effect that a camel is a domestic animal, and accordingly that 
where the plaintiff claimed damages for personal injury 
sustained by being bitten by a camel and there was no evidence 
that the defendant was aware of a propensity on the part of 
the animal to injure human beings there was no case to go 
to the jury. 
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Criminal Law and Practice. 
PASSIVE AIDING AND ABETTING. 


Dors mere passive presence at the commission of a crime, 
without any active participation, provide evidence of aiding 
and abetting the commission of the crime? Much legal 
argument and divergence of judicial opinion has taken place 
on this point. Many of the older authorities seem to have 
taken the view that at least some readiness or intention to 
participate must be shown. In R. v. Coney, 8 Q.B.D. 534, 
eleven judges considered the question whether spectators 
at a prize fight were guilty of aiding and abetting the illegal 
fight; eight of them held that mere voluntary presence 
did not as a matter of law render persons so present guilty 
of an assault as aiding and abetting, but three judges held 
that the legal inference to be drawn from such presence, in 
the absence of other evidence to rebut the inference, was 
that the person so present was encouraging, aiding and 
abetting the fight, and was therefore guilty of an assault. 
An examination of the judgments in that case shows that 
there was a certain amount of disagreement even among 
the majority who held that the conviction should be quashed. 
Cave, J., held that mere presence unexplained is evidence 
of encouragement. Stephen, J., however, though beginning : 
“T entirely agree with the judgment delivered by my brother 
Cave,’ went on emphatically to say that it was not correct that 
a mere looker-on was to be considered as a principal, unless he 
was able to prove some reasonable excuse for his presence. 


The main importance of the question in modern times 
arises with reference to motoring offences. In the leading 
authority of Du Cros v. Lambourne [1907] 1 K.B. 40, the 
appellant had been convicted at petty sessions of unlawfully 
driving a motor car at a speed dangerous to the public, 
having regard to all the circumstances of the case. He 
was the owner of a powerful car, and at the time of the offence 
the appellant, his chauffeur and two other persons were 
in the car. The appellant was seated in the front With a 
lady, and the chauffeur was at the back of the car. There 
was some conflict of evidence as to whether the appellant 
or the lady, who was an expert driver, was driving. At 
the hearing of the appeal to quarter sessions the bench was 
satisfied that whether the appellant or the lady was driving 
the car, he must have known that the speed at which it was 
being driven was dangerous to the public, and if the lady 
was driving, she was doing so with the consent and approval 
of the appellant, who was the owner and in control of the 
car, and was sitting by her side, and he could and ought to have 
prevented her from driving at such an excessive and dangerous 
speed. The court of quarter sessions dismissed the appeal. 


In argument on behalf of the appellant in the Divisional 
Court, Avory, K.C., quoted Hawkins, J., in R. v. Coney, 
supra, where he said: “* To constitute an aider and abettor 
some active steps must be taken by word, or action, with 
intent to instigate the principal.” Lord Alverstone, C.J., 
said, with regard to R. v. Coney: “I do not think that the 
general language used in the judgments was intended to be, 
or can be, treated as applying to every kind of case.” The 
appeal was dismrissed by the Divisional Court on the facts, 
as it was, in the view of the court, impossible to say that there 
was no evidence on which the appellant could be convicted 
of aiding and abetting. 

Until 1930 Du Cros v. Lambourne was the only reported 
case where a passive passenger was convicted of an offence 
resulting from the driving of a car. In that year R. v. 
Baldessare came before the Court of Criminal Appeal (144 
L.T.R. 185). A car driver and his passenger had been 
convicted at the Central Criminal Court of manslaughter of an 
old woman who had been knocked down by the car and had 
died. The passenger appealed. There was no evidence that 
the appellant had taken any part in the driving of the car, 
but there was ample evidence of criminal negligence on the 





part of the driver at the time of the accident, both with regard 
to the car’s speed and the lights which it was carrying. 

The appellant and the driver had been acquitted of a charge 
of stealing the car, and had, in fact, taken it for a joy ride. 
The court approved the summing up, which put the two 
hypothetical and contrasted cases of an owner whose chauffeur 
runs over a child through not keeping a proper look-out, and 
an owner who encourages his chauffeur to exceed the speed 
limit by telling him not to take any notice of police signals. 
The summing-up stated that there were many varying degrees 
between these two extreme cases. Two important questions 
put by the learned judge to the jury were : Was the appellant 
an innocent passenger in no way responsible for what happened, 
or was he a party aiding and abetting the driver in what he was 
doing, engaging with him in this joy ride, sharing with him 
not only the pleasures but also the responsibilities of driving 
the car? He added: “If you come to the conclusion that 
Baldessare could not control, and was in no way controlling, 
and in no way responsible for the driving of Chapman, you will 
acquit him.” The appeal was dismissed. 

On 19th January, 1940, in Rubie v. Faulkner, 56 T.L.R. 303, 
the Divisional Court had another variant of the question to 
decide. This was a case in which the appellant had been 
convicted of aiding and abetting, counselling and procuring 
contrary to s. 5 of the Summary Jurisdiction Act, 1848, the 
unlawful driving of a motor vehicle without due care and 
attention, contrary to the Road Traffic Act, 1930, s. 12. The 
appellant was present in the motor car as a competent driver 
and supervisor, at the request of the driver, in accordance 
with reg. 16 (3) (a) of the Motor Vehicles (Driving Licences) 
Regulations, 1937. The driver, who owned the car, had a 
provisional licence under s. 5 (3) of the Road Traffic Act, 1930, 
and the proper distinguishing marks were on the vehicle, 
as provided by the Motor Vehicles (Driving Licences) 
Regulations, 1937, reg. 16 (3) (ce). 

The facts were that the driver, on a pronounced bend in the 
road, where the road was 22 feet wide with a white line in the 
centre, drew out from behind and attempted to overtake a 
horse and cart. The engine of his car stopped and a lorry 
coming from the opposite direction on its proper side of the 
road collided with the car. It was found as a fact by the 
bench that the appellant, who was sitting in the passenger 
seat on the left-hand side of the driver, was in a position to 
see that the driver was about to overtake the horse and cart 
on a pronounced bend. Lord Hewart pointed out that for all 
the case contained the supervisor might just as well have not 
been there. He said that the duty of supervision being clear 
on the face of the regulation, it was a pure question of fact 
for the justices to decide whether or not that duty had been 
performed. His lordship therefore upheld the finding of the 
justices that the appellant, by his passive conduct in not- 
telling the driver immediately not to attempt to pass the 
horse-drawn vehicle at the place in question, and not doing 
anything to prevent him from doing so, aided and abetted 
the driver to commit the offence. 

It is interesting that Hallett, J., observed: “If hereafter 
it should be attempted to be argued in some civil action that 
the maxim respondeat supervisor should be added to the 
well-known maxim respondeat superior, it may be that different 
considerations will arise which will have to be dealt with by 
the court which hears that case.” What the learned judge 
meant appears to be that different matters have to be 
considered in trying a question of a principal’s liability for 
his agent’s tort, from those which have to be considered 
where a person with a statutory duty to supervise fails to do 
so, with the result that an accident occurs. In this case the 
supervisor would, it is submitted, clearly be liable for a 
breach of statutory duty causing damage to persons whom 
the duty was created to protect, and not on any analogous 
principle to that of respondeat superior, unless it could be 
held that the supervisor was in control of the car to such an 
extent as to make him the driver’s principal. 
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From a comparison of Du Cros v. Lambourne, supra, 
and Samson v. Aitchison [1912] A.C. 844, and Pratt v. Patrick 
[1924] 1 K.B. 488, it appears that the criminal liability of an 
owner-passenger and his civil liability depend on the same 
question, whether he was in control or had abandoned the 
right and duty of control by contract or otherwise. In 
Samson v. Aitchison, supra, Lord Atkinson quoted with 
approval the trial judge, who said that the owner must be 
able to say “Do this” or “ Don’t do that” in order to 
protect his own property, and if the driver did not obey, 
the owner in possession would compel him to give up the 
reins or steering wheel. The learned judge referred to Du Cros v. 
Lambourne, supra, to show that the owner may be responsible 
criminally, if he does not interfere to prevent the driver 
driving at a speed known to the owner to be dangerous. 

It must be emphasised that whether a person is guilty of 
aiding and abetting a motoring offence is entirely a question 
of fact, and in any case it is open to a defendant to argue, 
as was argued in Rubie v. Faulkner, supra, that the offence 
of the driver took place too suddenly for the passenger to be 
able to prevent it. If, however the defendant is neither an 
owner nor a supervisor, but a mere passenger, strong facts, 
such as a joint joy ride (R. v. Baldessare, supra), or a joint 
drinking expedition (R. v. Longbottom, 3 Cox C.C. 439), 
would have to be proved in order to make him liable for aiding 
and abetting, as it is normally the duty of a passenger not to 
intervene in the driving of the car. 








Emergency Powers of Court. 


LEAVE TO PROCEED. 

In A v. B(1939).56 T.L.R. 78; 83 Son. J. 870, the full Court of 
Appeal made a cautious and considered pronouncement upon 
the meaning of the words in s. 1 (1) of the Courts (Emergency 
Powers) Act, 1939, “unable to pay the debt ’—declaring 
that inability to pay other debts was not irrelevant. The 
dicta in the recent decision, Metropolitan Properties Co., Ltd. 
v. Purdy (1940), 1 All E.R. 188, are more summary, but more 
vigorous. But the sum of the matter, all having been heard, 
is plainly and inevitably where it was :— 

“The problem of how to do justice to both (the parties) 
is so difficult as to be almost insoluble.” 

If the hardship of the tenant was great, no less grievous 
was the hardship of the landlord ; to the mind of MacKinnon, 
L.J., “the tears of things ” were equal. 

“Under the Courts (Emergency Powers) Act, 1939, the 
court, be it the master or the judge, is really put very much 
in the position of a Cadi under the palm tree. There are 
no principles on which he is directed to act. He has to do 
the best he can in the circumstances, having no rules of law 
to guide him, and very often with no dispute as to the 
facts.” 

These forthright words of Goddard, L.J., confess the inherent 
difficulty of doing justice, rather than embody a criticism of 
the Act ; for if the statute had stereotyped discretion, justice 
would have, indeed, been far off. 

“The position simply is that the man either cannot pay 
at all, or cannot pay in full, and does not know how he is 
going to pay. Then one has to consider whether his 
business is to go altogether, or whether the landlord is to 
get nothing, or what is to be done. There are many things 
to be taken into account.” 

It was for the judge to weigh the scales evenly, Slesser, L.J., 
thought : to see— 

“so far as possible in the difficult times in which we live, 
that under the statute both the creditor and the debtor 
should receive consideration, but should also be protected 
from unnecessary hardship.” 

The landlords of a London hotel applied for an order for 
leave to distrain against the tenant, the proprietor of a 
number of hotels, for the sum of £1,937, being arrears of rent 





due on 29th September, 1939. The master refused to grant an 
order. Tucker, J., gave leave, suspended on terms that 
the tenant paid £200 before the end of December and the 
balance at the rate of £100 per month. The tenant appealed. 
If he could be released from his obligation to pay the rent 
and rates of that hotel—his affidavit declared—he would be 
able to carry on all his hotels. With the local authority he 
had already made an arrangement for rates. 

Whether leave should be given or not, and, if so, on what 
terms, said Slesser, L.J., is for “* the absolute discretion ” of 
the judge (Stirling v. Norton (1915), 31 T.L.R. 293, 294). 
In that case Lord Reading, C.J., said: “ A flagrant misuse 
of the power conferred by the statute must be shown before 
this court would interfere.” If, however, such an order 
would result in injustice, the Court of Appeal may set it 
aside, even though the judge had not proceeded on any 
wrong principle of law (Evans v. Bartlam [1937] A.C. 473, 481, 
per Lord Atkin). The Court of Appeal declined to set aside 
the order of Tucker, J. No injustice would result ; indeed, 
it was “a reasonable attempt to protect both parties,” said 
Slesser, L.J. The landlords were liable for the ground rent ; 
it might be “invidious” for the hotel to be continued, the 
tenant paying all the other creditors and leaving the landlords 
alone unpaid. No doubt it would be to the landlords’ interest 
not to distrain; “the parties would be well advised to get 
together from time to time and see what can be done.” 
Goddard, L.J., questioned “ how far it is right that a man 
should go on living in another person’s property and pay 
nothing.” The court ought not to interfere with the judge's 
discretion “ after an obviously very careful hearing unless it can 
come to the conclusion that he has done something unjust.” 

In Moorgate Estates, Ltd. v. Trower & Barstow (1940), 
1 All E.R. 195, Farwell, J., considered the exact meaning of 
s. 1 (2) (6) of the Act. A person is not entitled, except with 
leave of the appropriate court, “ to institute any proceedings 
for foreclosure or for sale in lieu of foreclosure, or take any 
step in any such proceedings instituted before the commence- 
ment of this Act.” Mortgagors claimed a declaration that the 
mortgagees were not entitled to give them notice to pay off 
the mortgage money ; the mortgagees counter-claimed for an 
account, for payment of the amount due, for foreclosure or 
sale, for the appointment of a receiver, and for delivery of 
possession. The counter-claim had been instituted and set 
down before the commencement of the Act. Farwell, J., 
held that ‘he hearing of an action set down and ready for trial 
before the Act came into force could not be regarded as “ taking 
any step in such proceedings.” That meant “taking any 
interlocutory step”’ before the action was set down ; once the 
action is set down, no summons may be taken out before the 
master. The counter-claim, accordingly, could be heard 
without leave. Further, the defendants were entitled, without 
leave, to an account, to the appointment of a receiver by the 
court, and to foreclosure nisi. But to secure foreclosure absolute 
or sale, or to enforce the judgment in any other way, leave 
must be obtained by summons. 

In Skelt v. Norwich Benefit Building Society (1940), 1 All 
E.R. 245, Charles, J., gave leave to enforce a judgment but 
left over the matter of costs to be decided upon a separate 
application. The plaintiff had claimed commission, and 
damages for wrongful dismissal and libel. The defendants 
counter-claimed for damages and for arrears of rent. The 
claim for commission was settled; the defendants secured 
judgment (reduced by money in court) for a sum of £49, 
and costs on the claim and counter-claim. The trial had been 
long and the costs could not be estimated within several 
hundred pounds. The defendants, at the end of the trial, 
asked for leave to enforce the judgment and costs. Charles, J., 
said that the proper course was to have the costs tared and then 
to apply to the Master by summons under Rule 10 of the Courts 
(Emergency Powers) Rules. “ It is then, and not until then, 
that the plaintiff has anything in the nature of a definite sum 
which he can say he is unable to pay.” 
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In Re a Debtor (No. 13 of 1939) (1940), 56 T.L.R. 272, 
s. | (5) was examined by a Divisional Court in bankruptcy. 
The debtor, a married woman, had failed, in May, 1939, 
to comply with a bankruptcy notice. The petition came on 
for hearing on 4th September, 1939, and was adjourned 
twice—the second adjournment to permit the debtor to 
file evidence in order to show, if she could, that her inability 
to pay her debts was due to the war. She was the owner in 
equity of an estate in Norfolk, being the tenant and having 
an option to purchase. The option she exercised but she 
failed to complete the contract. The plaintiff had sued her 
for specific performance but had been unable to serve the 
notice upon her. In July, 1939, the debtor was in negotiation 
for the sale of the property. Those negotiations were never 
completed ; other unsuccessful attempts, perhaps due to 
the war, had since been made. The registrar refused a stay ; 
on appeal his decision was upheld. Farwell, J., said: ‘* The 
inability to pay the debts is an inability which arises at a time 
when the debtor is, as in this case, unable to comply with the 
bankruptcy notice. She was then unable to pay her debts, and 
that was in no sense due to the war.” 

In Re Abbey Road Building Society (Pomeroy’s Trustee) 
(1940), 56 T.L.R. 326, the society asked for liberty 
to appoint a receiver and to exercise its rights as a mortgagee 
under a legal charge. The summons was addressed to the 
trustee in bankruptcy of Pomeroy. The bankrupt had 
disappeared ; the trustee did not appear. Who was the 
proper respondent ? The bankrupt was not “the person 
liable,” within s. 1 (4). Nor was the trustee personally liable, 
but if he did not pay the society would take the property. 
The proper respondent, said Morton, J., was the person in 
whom the equity of redemption was vested—in the present case, 
the trustee in bankruptcy. “He is the person who is really 
interested in making up his mind whether or not he should 
oppose the application.” The application was granted. 

In Gasson & Hallagan, Lid. v. Jell (1940), 56 T.L.R. 295, 
296, mortgagees sued for an account of what was .due, an 
order for payment thereof, and for the appointment of a 
receiver of the mortgaged property ; the summons did not 
ask for foreclosure or sale. The company sought to enforce 
its personal remedy merely; it did not seek to enforce its 
security. The object of this new form of summons—* a 
device ” (not using the word “ in any opprobrious or offensive 
sense ’’)—was to avoid the duty, under the Act, of asking 
the leave of the court to institute proceedings for foreclosure 
or sale; without such leave no such proceedings can be 
instituted. Thus, at the outset, the mortgagor is given the 
opportunity, under s. | (4), of showing that his inability to 
pay is due to the war. Farwell, J., held that the court 
would not, in such a case, exercise its discretion by appointing 
a receiver. Where an action for foreclosure, after leave 
obtained, has already been instituted, the court can properly 
appoint a receiver without any further application; even 
then, however, the court would, in the exercise of its ordinary 
discretion, consider how far the defendant’s difficulty was 
due to the war. But in a case like the present, where no 
claim was made for a receiver to preserve the property, 
“it would not be right for this court to appoint a receiver 
as between mortgagor or mortgagee.” The court would not 
“countenance a device” to enable a plaintiff who makes no 
claim against the property, but merely makes a personal claim 
against the defendant, to obtain the advantage of a receiver. 

The company was subsequently given leave to amend its 
pleadings by adding a claim for foreclosure or sale. 





CORRECTION. 
With reference to the article, ‘‘Some Points of * Black-out’ 


Law,’ which appeared in last week’s issue, the Lighting 
(Restrictions) Order (S.R. & O. 1939, No. 1098) was 
revoked by the Lighting (Restrictions) Order, 1940 


(S.R. & O. 1940, No. 74), which came into force on the 
22nd January, 1940. We hope to publish an article dealing 
with the new Order at an early date. 





Company Law and Practice. 


Ir is a well-known principle that a director cannot, unless 

validly authorised so to do, retain any 
Directors personal benefit derived from a contract 
voting as Share- to which the company is a party and which 


holders on accordingly requires the sanction of the 
Matters in board of which he isa member. A director 
which they are stands in a fiduciary position towards the 
interested. company and if, while acting as a director— 


acting, that is to say, on behalf of the 
company—he makes any profit, he must account to the 
company. ‘* A person holding a fiduciary position with regard 
to a company cannot obtain for himself a benefit derived 
from the employment of the funds of the company in any 
matter in which he, the director, may happen to be engaged ” 
(Imperial Mercantile Credit Association v. Coleman, 6 Ch. App. 
557, at p. 566). 

But a company may waive its right to an account of any 
profits made by a director out of contracts or other dealings 
to which the company is a party, and this is very commonly 
done by means of an article expressly authorising directors 
to retain for their own benefit any such profits. Nevertheless, 
a director is bound by law (see s. 149 of the Companies Act, 
1929) to disclose to the board the nature of any interest, 
direct or indirect, which he may have in a contract or proposed 
contract with the company. The articles of association 
usually carry the matter a stage further and prohibit a director 
from voting as such in respect of any contract or arrangement 
in which he is interested. These provisions are, generally 
speaking, adequate to protect the company against the danger 
of having no independent directors whose only concern is 
to safeguard the company’s interests: a director is not 
debarred from being personally interested in a contract with 
the company, but his interest must be disclosed to his fellow 
directors and he is not allowed any voice in the board’s 
decision whether, for example, the company shall enter into 
the contract. 

A prohibition such as I have mentioned against directors 
voting on matters in which they are interested not infrequently, 
and especially where the board is a comparatively small 
one, has the result that in respect of a particular matter 
there is no board competent to act on behalf of the company. 
There may be so many directors having a personal interest 
in the matter and therefore disqualified to vote that the 
number of disinterested directors is below the quorum 
necessary for a board meeting: it will be remembered that 
directors who are not competent to vote cannot be counted 
towards a quorum (Jn re Greymouth Point-Elizabeth Railway 
and Coal Company, Ltd. [1904] | Ch. 32). Nor can this difficult 
be resolved by passing a resolution to reduce the quorum 
in order to enable the matter to be dealt with by the inde- 
pendent directors, for the votes of the interested directors 
are necessary to enable the resolution reducing the quorum 
to be passed, and cannot properly be exercised for a purpose 
which is designed to enable a further resolution to be passed 
in respect of the matter in which they are interested (see 
In re North Eastern Insurance Company, Ltd. {1919} 1 Ch, 198). 

In these cases, where the prohibition against voting by 
directors results in the absence of a board competent to 
deal with the matter, it is necessary, if the company is to be 
bound, to obtain the authority of a resolution of the share- 
holders in general meeting. At such a general meeting 
the position of interested directors is very different—the 
ordinary prohibition against voting on matters in which they 
are interested applies only to their voting as directors, and 
does not restrict or preclude the giving of their votes as share- 
holders at a general meeting in such manner as they think 
fit. ‘‘ Unless otherwise provided by the regulations of the 
company, a shareholder is not debarred from voting or using 
his voting power to carry a resolution by the circumstance 
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of his having a particular interest in the subject-matter of 


the vote ” (Burland v. Earle [1902] A.C. 83, per Lord Davey, 
at p. 94). When voting on a resolution at a general meeting 
of the company the directors are acting not as directors 
but as shareholders, and their votes as shareholders are 
rights of property which they can make use of as they think 
fit. So, in North-West Transportation Company v. Beatty, 
12 A.C. 589, a contract by a director to sell property to the 
company was adopted and ratified by a resolution of the 
company in general meeting: this resolution was, in fact, 
passed by virtue of the votes of the director in question, 
who held a large proportion of the shares. The Privy Council 
held that the resolution was perfectly good and laid down 
this principle: “ Unless some provision to the contrary is 
to be found in the charter or other instrument by which the 
company is incorporated, the resolution of a majority of the 
shareholders, duly convened, upon any question with which 
the company is legally competent to deal, is binding upon the 
minority, and consequently upon the company, and every 
shareholder has a perfect right to vote upon any such question, 
although he may have a personal interest in the subject-matter 
opposed to, or different from, the general or particular interests 
of the company.” 

This right of a shareholder, be he a director or not, to 
exercise his voting rights in his own interests is, however, 
subject to this qualification, namely, that a resolution passed 
by the majority which is in fraud of or constitutes an oppression 
of the minority is impeachable. To take an obvious example, 
the majority cannot by a resolution appropriate to themselves 
profits of the company which are distributable among all the 
members (cf. Menier v. Hooper's Telegraph Works, 9 Ch. App. 
300). So, if directors have rendered themselves liable to 
account to the company for any unauthorised benefit they 
may have received while acting on behalf of the company, 
they cannot rid themselves of that liability by means of a 
resolution of the company in general meeting purporting to 
authorise them to retain the benefit for their own use if the 
passing of the resolution is procured by the exercise of their 
votes as shareholders. The benefit is, in equity, the property 
of the company and cannot be vested in some of the share- 
holders only by means of a majority vote. This is illustrated 
by the decision in Cook v. Deeks [1916] 1 A.C. 554. There 
three directors of the company obtained a contract in their 
own names to the exclusion of the company in circumstances 
which amounted to a breach of trust by the directors and 
constituted them trustees of its benefits on behalf of the 
company. These directors held three-quarters of the issued 
shares of the company, and by their votes they subsequently 
passed a resolution at a general meeting of the company 
declaring that the company had no interest in the contract. 
It was held that the benefit of the contract belonged in equity 
to the company and that the directors could not validly use 
their voting power to vest it in themselves. 

“Tf directors have acquired for themselves property or 
rights which they must be regarded as holding on behalf of 
the company, a resolution that the rights of the company 
should be disregarded in the matter would amount to forfeiting 
the interest and property of the minority of shareholders in 
favour of the majority, and that by the votes of those who 
are interested in securing the property for themselves ” 
(per Lord Buckmaster [1916] 1 A.C., at p. 564). 

The basis of the decision is not, I think, that the persons 
who used their votes to benefit themselves at the expense of 
the minority were directors, but rests on the wider principle 
I have mentioned, viz., that a majority of shareholders cannot 
by the exercise of their votes oppress the minority. As we 
have seen, a shareholder can vote as he pleases and from 
motives purely of self-interest ; and if a resolution which is 
intra vires the company is passed by the necessary majority, 
the resolution is formally in order and not, as in the case of 
a directors’ resolution passed by the votes of directors who 
under the articles are prohibited from voting, open to attack 





as technically irregular. If it is to be impeached, the effect 
of the resolution must be shown to involve a fraud on or 
oppression of the minority. 

But although the question does not turn primarily on the 
circumstance that the majority shareholders who by their 
votes benefit themselves are directors, in fact it is not unusual 
for the question to arise when the directors are the majority 
shareholders, for the reason, I suppose, that in the nature of 
things directors are in a better position than others to procure 
benefits for themselves, and this having been done, may 
appeal to a general meeting to sanction the retention of such 
benefits. In such cases it seems clear that the resolution of 
the general meeting cannot be relied upon if it is passed by 
virtue of the votes of the directors themselves. These 
questions may and do quite frequently arise in circumstances 
which do not involve the directors in any moral blame. For 
example, it is not uncommon to find that directors acting 
entirely in good faith have awarded themselves remuneration 
to which they are not strictly entitled. In such a case they 
must either repay the money to the company or disclose the 
matter to the shareholders and ask the company to ratify 
the payments by a resolution passed in general meeting. 
Technically, as we have seen, the directors can, as share- 
holders, vote on the resolution in their own favour; but if 
the resolution is passed by virtue of their votes there would 
be at least a prima facie case for impugning the validity of 
the resolution on the ground that it involved an oppression 
of the minority. Directors holding a majority of votes 
cannot, any more than any other majority of shareholders, 
by the exercise of their votes make a present to themselves 
at the expense of the minority. In all cases, therefore, where 
a general meeting is being asked to ratify payments to or 
benefits obtained by directors, it is, at the very least, desirable 
that the interested directors should not exercise their votes as 
shareholders. 








A Conveyancer’s Diary. 


In future times, 1939 will be regarded as one of the years during 

which the legal crisis about testamentary 
1939 Chancery. annuities was coming to a head. I have 
—V. already had occasion to discuss this matter 

at some length in this column, and this 
article must be taken as a footnote to the previous discussion. 
The law has now reached such a degree of confusion that it 
can only be a few months before a case arises where there is 
sufficient at stake for the parties to go to the Court of Appeal. 
The point at issue is, of course, how far the principle laid 
down in Re Cottrell [1910] 1 Ch. 402 is to be applied. It is 
reasonably clear that it does apply where there is a com- 
petition between pecuniary legatees and annuitants, whether 
or not the estate is actuarially insolvent. It is also reasonably 
clear that it does apply where there is a competition between 
annuitants if the estate is actuarially insolvent. It was held 
by Simonds, J., in Re Coz [1938] Ch. 556, that the rule applies 
where there is a competition between annuitants and the 
estate is actuarially solvent. For the reasons given in my 
previous article (83 Sor. J. 578) there is some doubt 
whether Re Cox was correctly decided. It is to be noted that 
in Re Cox nothing was said by the testator about what was 
to happen if his estate was insufficient to provide the annuities 
in the way he had indicated. For this reason, Re Coz, if it 
is right at all, only covers the case where the court is 
intervening to deal with a state of affairs never contemplated 
by the testator. This point was made by Morton, J., in 
Re De Chassiron [1939] Ch. 935. In that case there were a 
number of annuities and the income of the estate was 
insufficient to meet them. But the testatrix had expressly 
directed that “if at any time the income of the trust fund 
should be insufficient to answer the annuities, recourse might 
be had to the capital thereof.’ These words distinguish the 
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case from Re Cox. The testatrix had contemplated that the 
deficiency should be made up out of capital. Accordingly 
the learned judge beld that that was to be done, and refused 
to direct that the annuities should be capitalised, abated 
rateably, and the capital sums paid out. With all respect, it 
seems that this decision was clearly right and has 
administered a wholesome check to the tendency which has 
recently appeared to carry the rule in Re Cottrell too far. 

But that does not end the history of this matter in the 
year 1939. In Re Farmer [1939] Ch. 573 the testatrix 
bequeathed pecuniary legacies and a life annuity. She 
directed that a fund should be set aside and invested 
sufficient to answer the annuity by its income. She also 
gave power to the trustees to resort to capital whenever the 
income should be insufficient. Subject to the payment of 
the annuity, the residue of the capital of the appropriated 
fund was given over to certain remaindermen. The estate 
being insufficient to provide in full for the legacies and the 
fund, it was held by Farwell, J., that the annuity should be 
actuarially valued, and that the annuitant was entitled to 
receive the actuarial value, abated, if necessary, along with 
the legacies. A very similar case arose in Re Carew [1939] 
Ch. 794. Here the trustees were directed to hold the residue 
of the testator’s estate upon trust to pay certain legacies, to 
pay certain annuities, and after the death of each annuitant 
to hold the capital representing the annuity on certain ultimate 
trusts. The estate being insufficient to pay the legacies and 
to set aside funds to answer the annuities by their income, it 
was held by Simonds, J., distinguishing Re Farmer, that 
these so-called annuities with an ulterior gift of the capital 
out of which they issued were to be together construed as 
settled legacies. Each settled legacy was then to abate 
rateably with the other pecuniary legacies. The distinction 
between these two cases is an extremely fine one. But 
apparently it commended itself to the learned judge, who was 
able to construe a distinction out of very slight differences of 
language. The upshot was that in Re Farmer the. people 
entitled in remainder to the annuity fund got nothing, 
because the whole estate was eaten up by paying out the 
capital value of the annuity, while the persons similarly 
entitled in Re Carew got a substantial sum in remainder, the 
annuitant merely getting a life interest in the same sum. 

There then the matter rests for the moment, and it can 
hardly be long before the law crystallises, especially as an 
increasing number of estates are liable to be deficient under 
present circumstances to carry out the intentions which their 
deceased owners had for them in better times when they made 
their wills. The moral to be drawn is, as I think I have said 
before, first, that testators and testatrices should be firmly 
discouraged when they suggest creating annuities, and second, 
that if annuities are given and there is any sort of question 
of deficiency, the position should be very carefully considered 
and will almost inevitably have to go to the court. 

In closing this review of the year 1939, there are two further 
matters to which I feel I should draw attention. The first 
is that the Limitation Act, 1939, comes into force on the 
Ist July, 1940. This measure effects a number of important 
changes in the law of limitation from a property point of view 
as well as some very drastic changes in more popular 
branches. It will, I understand, be fully discussed in this 
journal in the near future. Finally, attention should be given 
to the decision of Bennett, J., in Lock v. Abercester, Ltd. 
[1939] Ch. 861. The learned judge there held that, where 
an easement for the passage of carriages and horses has been 
acquired by prescription, it follows as a matter of law that the 
way is available also to motor cars. This decision was limited 
by its facts to a case of prescription, but its reasoning applies 
equally to a case of grant. ‘“ What is claimed and what is 
prescribed for is a carriage way. The right, if established, is 
for the use of the way by carriages, not for a particular type 
of carriage, or for carriages drawn by a particular kind of 
animal. The law must keep pace with the times.” 





Landlord and Tenant Notebook. 


THE comprehensive powers delegated to the Minister of 
Agriculture and Fisheries and contained in 
the Defence Regulations, 1939, were 
examined in this “ Notebook” on 18th 
November of that year (83 Sox. J. 865). 
The exercise thereof may effectively terminate or exclude 
argument about the legal consequences when a tenant breaks 
up pasture, or lays down grass on an arable part of his farm. 
But I now propose to discuss the rights of the parties apart 
from departmental directions. It will be seen that, in general, 
a landlord who objects to such a change seizes three weapons, 
or some of them. He claims that an express covenant dealing 
with the subject has been broken; he alleges a departure 
from the rules of good husbandry, in breach of covenant 
express or implied ; and he may accuse the tenant of the tort 
of waste. 

The construction of express covenants governing cultivation 
in this respect has been the subject-matter of litigation even 
in modern times. In Rush v. Lucas [1910] 1 Ch. 439, the facts 
were that a tenant farmer, the defendant in the action, had 
held his farm on a verbal yearly tenancy for thirteen 
years before 1895, and on a written yearly agreement 
since. He had agreed, inter alia, not to plough or break up 
any of the pasture lands. The farm consisted of about 
161 acres of pasture land and 54 acres of arable, but some 
23 acres of the latter was a field which had been tilled up 
to 1894. In 1895, the crops deteriorating, he sowed it with 
clover and trefoil and perennial rye grass. In 1901 and 1902 
he tried cultivating 9 acres of it, but then went back to grass. 
In 1909 he was given twelve months’ notice to quit and then 
inquired whether he was going to be paid for the grass he 
had laid down ; and, receiving no satisfactory reply, announced 
his intention of ploughing it up. After he had refused to 
give an undertaking to refrain from carrying out this intention, 
the landlord sued for a declaration and an injunction. 

The question of construction was, what did “ the ” pasture 
lands mean? Eve, J., held that the meaning was limited to 
what was pasture at the date of the agreement. “It would 
be straining the language beyond all reasonable limits were 
I to hold that a field tilled to corn at the date of the agreement 
and at least thirteen years previous thereto had become 
pasture land because the tenant had in subsequent years left 
it for a considerable period in grass.” 

But in Clarke-Jervoise v. Scutt [1920] 1 Ch. 382, the same 
learned judge had a slightly different covenant to construe, 
the slight difference being a vital one. The tenant farmer in 
this case had taken the holding on a yearly tenancy from 
Michaelmas, 1894, among his covenants being one that he 
would not “ plough, pare, burn or otherwise break up any 
grass land without the landlord’s consent.” This agreement, 
unlike the one in Rush v. Lucas, had a schedule annexed in 
which the land was described as consisting of 130 acres odd 
of arable land and 8 acres of grass land. The tenant was to 
receive compensation for, inter alia, foodstuffs consumed on 
grass land. In 1898 the tenant converted some 40 acres of 
the arable into permanent grass land, the landlord concurring. 
In 1918 he was given notice to quit at Michaelmas, 1919. 
In consequence of the tenant withdrawing a licence he had 
given to a golf club to play over part of the converted land, 
on the ground that he proposed ploughing it up, the plaintiff 
obtained an interim injunction (giving the usual conditional 
undertaking to pay damages). 

Distinguishing his former decision, Eve, J., said: “‘ Any’ 
is a word with a very wide meaning, and prima facie the use 
of it excludes limitation. On behalf of the defendant it is 
said that this prima facie meaning is rebutted by the fact 
that the grass land is identified in the parcels, and that the 
words ‘ any grass land’ are equivalent to ‘ any of the grass 
land’. . . But the context in which the expression occurs, 
and the difficulty of giving full effect to several of the other 
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clauses . in particular the one providing for payment to 
the outgoing tenant of a proportion of the cake and manure, 
if the application is limited to the 8 acres, appears to me 
to show that the word ‘ any’ in the agreement must be read 
with full significance.” 

One might compare the authorities on the question whether 
buildings, etc., added during a term are within the scope of a 
repairing covenant, from Douse v. Earle (1689), 2 Ventris 117, 
to Field v. Curnick [1926] 2 K.B. 374. The reference by 
Eve, J., to other parts of the agreement in Clarke-Jervoise v. 
Scutt compares with what was laid down in Field v. Curnick : 
the fact that a covenant refers to “ the said’ buildings is not 
conclusive either way. 

Coming now to the question of the obligation to observe 
the rules of good husbandry, the defendant in Rush v. Lucas 
had covenanted * to farm the land upon the most approved 
system of husbandry practised in the neighbourhood,” and 
the defendant in Clarke-Jervoise v. Scutt that “the land 
should be cultivated and managed during the tenancy in a 
husbandlike manner.” In the former case the plaintiff 
called evidence to show that the field which was the subject- 
matter of his tenant’s threat was more suitable for pasture 
than for arable cultivation, and that according to good 
husbandry a prudent farmer would keep it in pasture. But 
this, as Eve, J., pointed out, did not get the landlord home. 
For apart from the fact that the particular field had been 
arable when first let to the defendant the evidence did not 
pretend to establish that ploughing it up would constitute 
a departure from the most approved system practised in the 
neighbourhood. 

In Clarke-Jervoise v. Scutt both parties called witnesses to 
testify on the question of husbandlike cultivation, those 
called by the tenant supporting his allegation that he would 
have made a clear profit of £10 an acre if the injunction had 
not been issued. The learned judge, pointing out that he 
must examine the problem without regard to events subsequent 
to the date of the threat, held that he must on the other 
hand take into consideration the fact of the notice to quit ; 
for, but for that fact, the tenant’s policy might, in years to 
come, have proved itself to be of advantage to the farm. 
But, as things were, the breaking up of the grass land would 
leave the farm “in an unsatisfactory and filthy condition ” 
when the notice expired, and the depreciation would not 
all be satisfied by the amount to be debited to the tenant in 
the outgoing valuation. So the plaintiff succeeded on this 
issue as well. 

There remains the question of waste, which also figured 
in both the cases under discussion. In Rush v. Lucas the 
tenant had entered into an express covenant * not to commit 
any waste or spoil” ; I doubt whether this could have made 
any difference, though the learned judge did observe that as 
the action was founded on breach of contract he could not 
deprive the defendant of his costs on the ground of his 
motives (the tenant’s conduct had, in fact, been dictated 
solely by a desire to force the landlord to compensate him 
for the grass laid down). While on the question whether 
waste had been committed, an authority cited by the defence, 
Goring v. Goring (1676), 3 Swans. 661, was conclusive. In 
that case part of a farm which had been ploughed up six years 
before the grant of a lease for lives had not been tilled since 
but had been used as pasture. When the lease had run 
some thirty years and there was but one “aged” life to 
drop, the tenant proposed ploughing this part, which had 
become lean and was running to fern and moss, as well as 
some meadowland. It was held that, apart from the fact 
that the change would be an improvement, the pasture did 
not enjoy the status of ancient pasture, and an injunction 
was refused as regards that part of the claim, though granted 
in respect of the meadows. The facts of Rush v. Lucas were 
to all intents and purposes similar: a proposed conversion 
which would in fact be a reversion. 





In Clarke-Jervoise v. Scutt the plaintiff did not plead 
waste, as indeed he had no need to, but in argument on his 
behalf reference was made to Drury v. Molins (1801), 6 Ves. 
328, as authority in his favour. The report of the case in 
question is contained in a few lines, it being recorded that 
the Lord Chancellor agreed that a covenant to manage pasture 
in a husbandlike manner (which the lease before him contained) 
was equivalent to a covenant not to convert pasture into 
arable (which it did not contain). Counsel in the more recent 
case described the resulting injunction as an injunction to 
restrain a tenant from committing waste by ploughing up 
the pasture; which is hardly accurate. They also referred, 
however, to “‘Comyns’ Digest II,” Ch. D. 11, as authority 
for the proposition that an injunction would issue to prevent 
the ploughing of meadow or other pasture which had not 
been ploughed for twenty years. This seems to have been 
the rule referred to in Goring v. Goring, supra. The defence 
also argued about waste, citing the Irish authority of Morris 
v. Morris (1825), 1 Hogan 238, in which it was held that 
it was not waste to plough up land which had not been 
ancient pasture at the date of the lease. No reference was 
made to this subject in the judgment, but in an apt case 
the principle would undoubtedly be respected. 








Our County Court Letter. 
RETURN OF GOODS ON HIRE-PURCHASE. 
In Gosford Furnishing Co., Ltd. v. Birch and Wife, recently 
heard at Kidderminster County Court, the claim was for the 
return of goods valued at £13 5s. 6d. The case for the 
plaintiffs was that, on the 7th June, 1939, they obtained an 
order for the payment by the defendants of £2 a month in 
respect of the arrears outstanding, viz., £12. An order 
for the return of the goods had also been applied for, but 
was refused on account of the non-production of the agree- 
ment. The fresh evidence was that nothing had been paid 
under the order of the 7th June, and the hire-purchase 
agreement was produced in court. An order was accordingly 
made for the return of the goods within seven days, suspended 
on payment of £1 a month. 
SPECIFIC PERFORMANCE. 

In Davies v. Davies, recently heard at Shrewsbury County 
Court, the claim was for specific performance and /or damages 
for breach of contract. The plaintiff's case was that she owned 
a piece of land, suitable for building, and had quoted 2s. 6d. 
a yard to the defendant, who asked for half an acre. This 
area was accordingly pegged out, but, in order to straighten 
up the land, it was suggested that the defendant should take 
another 311 square yards at Is. per yard. This was agreed 
to, and the defendant instructed the plaintiff's brother to 
fence the land. A bill for £317 10s. was handed to the 
defendant, but she then signified her desire to abandon the 
purchase. The reason apparently was that the defendant 
had discovered there was not room for two bungalows. The 
defendant's case was that she had anticipated the price of the 
land to be a third of the amount charged, which her builder 
had advised her was too much. His Honour Judge Samuel, 
K.C., held that the defendant had agreed to purchase the land, 
and was satisfied with the area offered. She was unaware of 
the price, as she had undertaken the project without advice. 
There had been part performance, but neither side had called 
evidence as to the value of the land, and an adjournment was 
necessary for that purpose, as nothing definite had been 
fixed by the parties with regard to the price. Judgment was 
subsequently given, by consent, in favour of the plaintiff for 
£52 and costs—the agreed terms of settlement. 


SALE OF CIGARETTE MACHINE. 


Ix National Automatic Machines, Ltd. v. Compton, recently 
heard at Nuneaton County Court, the claim was for £23 6s. 3d. 
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as damages for breach of contract. The plaintiffs’ case 
was that, on the 10th May, their representative called upon 
the defendant, who ordered a cigarette machine. The 
order was marked “urgent,” but on the 2Ist June the 
defendant sent a telegram purporting to cancel the order, 
and confirmed this by letter. The machine was delivered 
a day or two later, but the defendant refused to accept it. 
In view of the signed agreement containing no stated time for 
delivery, it was incumbent upon the plaintiffs to deliver as 
soon as possible, which they had done. The delay was due 
to the Budget, which altered the tax on tobacco, and had 
necessitated alterations in the contents of packets, but not 


in the machines. The defendant’s case was that alterations 


to his garage were in progress when the plaintiffs’ representa- 
tive called. As it was necessary to concrete the cigarette 
machine in the same bed as the pumps, the defendant had 
stipulated for delivery within a month at the outside. In 
view of the non-arrival of the machine in the month, the 
defendant wrote cancelling the order. The machine did not 
in fact arrive until the 26th July. His Honour Judge Donald 
Hurst held that there had been an attempt to foist the 
machine upon the defendant, in spite of his cancellation of 
the agreement. Judgment was given for the defendant, 
with costs. 








Practice Notes. 
POOR PERSON’S COSTS. 
In Rousou v. Photi (Gort Estates Co., Third Party) (1939), 
t All E.R. 616, a preliminary issue was tried to determine 
whether “rent” in s. 2 of the Housing Act, 1936, meant 
inclusive or exclusive rent. Atkinson, J., held that the 
word meant net rent, i.e., the rent less the rates and taxes. 
The defendant, a poor person, had been granted a poor 
person’s certificate, and, the point of law being determined 
in his favour, an application was made under Ord. XVI, 
r. 31 (B) (2) and (3), on his behalf on the ground that “ the 
special circumstances of the case required it” that he do 
recover against the third party, profit costs or a proportion 
of those costs, or a sum towards them, in addition to out-of- 
pocket expenses (para. (2)). The defendant was a Greek, 
with little knowledge of English, and his solicitors accordingly 
had a greater burden in obtaining instructions. Substantial 
interlocutory proceedings had followed, and a third party 
(the defendant’s landlord) was added, resulting in the trial 
of the preliminary issue over and above the original issue. 
Further, by para. (3), where proceedings are “ of such length 
or difficulty as to throw an unusual burden” on the poor 
person’s solicitor, the judge may order the payment, in 
addition to out-of-pocket expenses, of a sum to cover “ such 
unvsual burden.” 

Atkinson, J., ordered £5 5s. as profit costs, in addition to 
out-of-pocket expenses ; the proceedings had been “ unusually 
complicated”; it had not been “just one trial and one fight, 
but a sort of excrescence had been added to the normal 
proceedings.”” A poor person’s solicitor “if an unusually 
big burden is put upon him, ought not to be working for 
nothing to the advantage of the man who has lost, and 
who would otherwise have to pay full costs” (see p. 622). 


APPLICATION TO STAY. 
“Tr a defendant who is sued wants an action stayed, he 
should take out a substantive application at the earliest 
possible moment,” said Goddard, L.J., in Pitchers, Ltd. v. 
Plaza (Queensbury), Ltd. (1940), 1 All E.R. 151, 156. 

The plaintiffs, by specially endorsed writ, sued the defendants 
for £3,326, alleged to be due according to the architect’s 
certificate issued under a building agreement for the con- 
struction of the superstructure of a cinema. The plaintiffs 
took out a summons under Ord. XIV; the defendants filed 
an affidavit in opposition, alleging that the work was not 





in accordance with the priced schedule, that quantities 
were incorrect ; that there was a defence to the action, and 
also referring to an arbitration clause in the agreement. 
The Master gave leave to sign final judgment. On appeal 
to Asquith, J., in chambers, an application to stay the action 
and to refer the matter to arbitration, was made for the 
first time. The application was refused, but leave was given 
to defend the action, which was ordered to be entered in 
the short cause list. The defendants appealed against 
the refusal of the stay. Had they, in thus asking for leave 
to defend, “ taken a step ” in the proceedings, thus precluding 
themselves from relying upon the arbitration clause ? 

Slesser, L.J., said: “In truth and in fact . . . a step in 
the action was taken when the summons to sign final judgment 
was answered by affidavit, and no application was made to 
stay the action on the ground of the arbitration clause.” 

MacKinnon, L.J., added a further aspect. The making 
of any order under s. 4 of the Arbitration Act, 1889, is 
discretionary ; on the merits, there was every reason why 
the present case should not be referred in accordance with the 
submission—to use the words of the section. 

Goddard, L.J., agreeing with this view, declared that where 
an employer, under a building contract, appoints his own 
architect, and when both employer and architect dispute the 
certificate, the court should be very slow to take a step— 
e.g., reference to a leisurely arbitration—which means keeping 
the builder out of his money for a long time. The learned 
Lord Justice further suggested that a defendant who files 
an affidavit in answer to an application under Ord. XIV 
and at the same time takes out a summons to stay, has not 
taken “‘a step” in the proceedings. Merely to mention the 
arbitration clause in the affidavit under Ord. XIV will not 
suffice. But if the Master gives leave to sign judgment, 
dismissing the application to stay, and the defendant thereupon 
appeals against both orders, he is not taking “a step ” in the 
proceedings; he has at the earliest moment taken out a 
substantive application to stay. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 
Canadian Appeals. 

Sir,—In “‘ Current Topics’ you say with reference to the 
possible abolition of Canadian appeals to the Judicial Com- 
mittee of the Privy Council, that it would involve a serious 
diminution in the work of that committee. In order that 
the matter may be viewed in proper perspective I should like 
to point out that the number of appeals from Canada in 1938 
and 1939 was ten in each year. Before that the average 
over many years had been about thirteen. The actual 
effect of the abolition of such appeals would be to decrease 
the total number heard by the Judicial Committee by not 
more than 10 per cent. 

With reference to criminal appeals from Canada, they 
have been abolished some years (British Coal Corporation 
v. The King [1935] A.C. 500). 

London, 

30th January. 

[In referring to the serious diminution of the work of the 
Judicial Committee should the right of appeal from the 
Canadian courts be abrogated, the writer of the note in 
question was not considering the mere number of appeals 
from the Dominion, although the number is not negligible, 
but rather the important questions of law involved in them, 
a circumstance which entailed a considerable amount of the 
Committee’s time. A reference to the columns of the 
“ Annual Digest’ will show how important most of the 
appeals were from the legal point of view.—Ep., Sol. J.] 


L. W.S. U. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 





Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency answers will be forwarded by post if a stamped 


addressed envelope is enclosed. 





Distraint for Rent. 

Q. 3676. The tenant of a farm had fallen into arrear with 
payment of his rent, and on the 6th September, 1939, by 
virtue of an authority signed by the landlord, a bailiff entered 
upon the farm and seized certain farm stock and implements. 
No proceedings had been taken by the landlord in any court 
to recover the arrears of rent. I have been asked to advise 
whether the landlord is, in view of the provisions of s. 1 (2) (a) 
of the Courts (Emergency Powers) Act, 1939, entitled to levy 
the distress without first obtaining leave of the court. Perhaps 
you will also say the exact date when the Act came into 
operation. 

A. In view of the subsection quoted, the landlord is not 
entitled to distrain without leave of the court. Under 
S.R. & O., 1939, No. 1135, the Act came into force on the 
2nd September, 1939. 

Rent Acts—Prorerty IN COURSE OF ERECTION. 

Q. 3677. We have been perusing with some difficulty the 
latest Rent and Mortgage Interest Act, but we are by no 
means clear as to whether (and if so how) it aflects property 
in course of erection, or recently erected and finished, since 
the Act. For example, we know of a builder who has been 
building houses for the purpose of letting for the last six 
months ; some of these were finished (and let) immediately 
before the crisis and others are in course of finishing and will 
shortly be completed. Do you consider that either or both 
of these two classes of houses are controlled? It may be 
that those which were finished and let before the Act came 
into operation would be controlled at their then rentals, but 
it is rather difficult to see how a standard rental is to be 
arrived at in the case of houses completed and let for the 
first time since the Act came into operation. We are assuming 
that properties which were decontrolled up to the passing 
of the new Act are now recontrolled at the rents at which 
they were let when the Act came into operation. 

A. The 1920 Act did not apply to dwelling-houses erected 
after or in course of erection on 2nd April, 1919 (s. 12 (9)), 
but the First Schedule of the 1939 Act expressly prevents 
s. 12 (9) of the 1920 Act from applying for the purpose of s. 3 
of the 1939 Act. Therefore the 1939 Act will apply to 
houses in course of erection or recently erected and finished 
since the Act, and they will be controlled if otherwise within 
s. 3. It should be noted that whether houses are or are 
not controlled does not depend on any question of standard 
rent but on rateable value on the appropriate day (ss. 3 (1) 
and 7 (1)), and so far as houses in course of erection or recently 
erected since the Act are concerned the rateable value on 
the day on which the dwelling-house is first assessed is the 
crucial date for determining whether a house is controlled 
ornot. The standard rent (see First Schedule and amendment 
s. 12 (1) (a) and (b) of the 1920 Act) is the rent payable on 
2nd September, 1939. This is the maximum permissible 
rent subject to normal permitted increases in account of 
later structural alterations and improvements, and, where 


the landlord pays the rates, to any increase in rates over the | 


amount assessed in the period including Ist September, 1939. 
In the case of houses first let after 2nd September, 1939, the 
standard rent is the rent at which the house was first let 
(1920 Act, s. 12 (1) (ce) as amended by 1939 Act, First 
Schedule). You are correct in assuming that the Act 


definitely recontrols houses as set out in ss. 3 and 7, 








Lunacy of one of three proving Executors— 
PROCEDURE ON. 

(). 3678. T died in the year 1927, having, by her will, 
appointed her children, A, B and C, to be her executors and 
trustees, having devised and bequeathed the greater part of 
her estate to such trustees upon trust for sale and conversion 
to hold the proceeds in trust for nine persons. A, B and C 
duly proved the will and cleared the estate, which has all been 
realised with the exception of one freehold dwelling-house of 
small value. No written assent has ever been executed by 
A, B and C in their own favour as trustees for sale in respect 
of this house. It is now desired to sell this house, but in the 
meantime (, one of the executors, has become mentally 
deranged and has been certified as insane and is at present a 
patient in a mental hospital. Your correspondents would 
like your views, with authorities, as to the easiest and cheapest 
manner of effecting sale of the property. It is presumed that 
it will probably be necessary to apply to the Probate Court 
for revocation of the probate, and a fresh grant to A and B, 
but as the estate is a small one, and the property of very small 
value, it is desired to adopt the cheapest possible method of 
perfecting the title. 

A. We do not think that any action can be taken save to 
apply for a revocation of the existing grant and to obtain a 
new grant in favour of A and B, power being reserved to make 
a similar grant to C on becoming of sound mind again (see 
Re Shaw [1905] P. 92). 


Life Policy for benefit of named Wife and Children. 

(). 3679. In 1885 A effected a policy of assurance on his 
own life under the Married Women’s Property Act, 1882, 
for the benefit of his wife, B (therein named), and the children 
of their marriage. A and B had three children, namely, 
C, who died in 1918, and D and E, who are living. B died 
in 1934. A died in 1939 when the policy moneys became 
payable. No trustee under the said Act was appointed by 
A and the policy moneys are payable to his personal repre- 
sentatives. The latter wish to be advised as to the destination 
of the policy moneys and we should value your opinion. 

A. We think the executors would be wise to apply to the 
court for directions. In Re Brownes Policy, Browne v. Browne 
[1903] 1 Ch. 188, Kekewich, J., decided that a policy for the 
benefit of an unnamed wife and children vested the beneficial 
interest in the testator’s wife and his children, subject as 
to all of them then surviving the husband. In Cousins v. 
Sun Life Assurance Co. [1933] Ch. 126, the Court of Appeal 
decided that a policy in favour of a named wife gave her 
an interest which passed to her personal representatives. 
Applying these two cases, the benefit appears to be for the 
named wife and the children surviving the husband. The 
only difficulty appears to be whether they were jointly or 
severally entitled. If they were jointly entitled, as B (the 
wife) died before distribution, her interest ceased. It is 
arguable, however, that, as the shares of the children were 
conditional on their surviving the father, the benefit was a 
several one, in which case the wife's estate is entitled to a 
share. Unless an agreement can be come to between all 
the persons who might be entitled, including those who would 
share under the wife’s will or intestacy, we should not advise 
the executors to deal with the money without an order of 
the court. 























February 17, 1940 


THE SOLICITORS’ JOURNAL. 


III 


[Vol. 84} 








To-day and Yesterday. 


LEGAL CALENDAR. 


12 Fesruary.—On the 12th February, 1793, there 
appeared before the Court of King’s 
sench five debtors from the King’s Bench Prison. They 


had already been convicted of conspiring to effect their own 
escape and that of their fellows by setting fire to the place 
and attempting to destroy the walls. They were all sentenced 
to three years’ imprisonment, after which they were to be set 
the hopeless task of finding security for their good behaviour. 
13 Fespruary.—Alexander Wedderburn, afterwards Lord 
Chancellor Loughborough, was born at 
Edinburgh on the 13th February, 1733. He was the eldest son 
of Peter Wedderburn, an advocate in good practice, who 
afterwards became a Scottish judge. His career was nearly 
cut short at the age of three years when he provoked a fierce 
turkey-cock which laid him flat on the ground and was about 
to peck his eyes out when his nurse came to the rescue with a 
broom. The gardener’s boy, who witnessed the scene, years 
afterwards in London was taken to see Lord Loughborough 
in Court. “ Weel! weel!” he said. ‘‘ He may be a great 
man noo, but I mind fine he was aince sair hadden doon by 
his mither’s bubbly jock.” 
14 Fepruary.—On the 14th February, 1737, Lord Talbot 
died of heart failure at his house in 
Lincoln’s Inn Fields. He had been three years Lord Chancellor. 


15 Fepruary.—On the 15th February, 1782, Lord 
Mansfield, sitting in the Court of King’s 
fench at the Guildhall, tried a case in which the plaintiff, a 
merchant of Flushing, was suing the defendant, a merchant 
of London, for the price of tea alleged to have been delivered 
to his order at Ostend. The defendant contended that, as 
the tea had been seized by the revenue authorities as smuggled 
goods, he was not liable to pay. The judge in his charge to 
the jury told them that Flushing and Ostend were the most 
famous port» for smuggling and that, though tea could only 
come to England in East India ships, the plaintiff kept boats 
for that purpose. The verdict was for the defendant. 
16 Fesruary.—When Robert Astlett, cashier of the Bank 
of England, appeared at the Old Bailey 
to answer the charge of embezzling certain exchequer bills, 
he must have felt that he had got something out of his career 
of crime for his total takings had been about £322,000. 
Dressed in a lightish brown coat and wearing his hair full 
powdered, he looked quite collected. On the 16th February, 
1804, it was announced to him that the twelve judges, for 
whose consideration a point of law had been reserved, had 
decided by a majority that he was guilty of felony under a 
statute of George II. He was afterwards sentenced to death. 
17 Fepruary.—Nearly a century later the Old Bailey 
saw another enterprising bank clerk in the 
This was John Goudie, an employee of the Liverpool 
Bank. Among the customers whose accounts were in his 
charge was a millionaire soap manufacturer. By a series of 
ingenious devices of forged cheques and false debits Goudie 
liberally tapped the vast resources of the man of wealth and 
gambled on the turf, losing heavily. Eventually he fell into 
the hands of a former pugilist, a card-sharper and a book- 
maker, who knowing of his position held him to his illegal course. 
When the case reached the Old Bailey on the 17th February, 
1902, Goudie had taken no less than £160,000. He and 
Burge the pugilist got ten years penal servitude. 
18 Fespruary.—Besides the theatre, one of the weaknesses 
of Samuel Pepys was to witness public 
executions. On the I8th February, 1660, he recorded : 
“ This day two soldiers were hanged in the Strand for their 
late mutiny at Somerset House.” They were the ringleaders 
of some military disturbances which had taken place during the 
final disintegration of the Commonwealth régime. 


dock. 





THE WEEK’s PERSONALITY. 

Before Charles Lord Talbot, Baron of Hensol, Lord High 
Chancellor of England, was laid to rest in 1737, in the church 
of Barrington Magna, in Gloucestershire, where he had his 
country seat, he had earned the admiration of many men 
outside the legal profession as well as within it. Pope sang 
his praises thus : 

‘To balance fortune by a just expense, 
Join with economy magnificence, 
With splendour charity, with plenty health, 
O teach us Talbot! Thou’rt unspoil’d by wealth : 
That secret rare between th’extremes to move 
Of mad good nature and of mean self-love.” 

The poet Thomson, whose talent Talbot had encouraged, 
appointing him Secretary of Briefs, penned a tribute to his 
memory : 

‘ Plac’d on the seat of justice, there he reign’d 
In a superior sphere of cloudless day, 

A pure intelligence. No tumult there, 

No dark emotion, no intemperate heat, 

No passion e’er disturbed the clear serene 

That round him spread. . . 

And ev’n the loser owned the just decree. 

But when in Senates he, to freedom firm, 
Enlighten’d freedom, plann’d salubrious laws, 
His various learning, his wide knowledge, then 
Spontaneous seemed from simple sense to flow.” 


On OaTH. 

The popular success of the Hilary Sittings has been the 
great enticement action of Wife v. Parents-in-law. It certainly 
provided some ready answers in cross-examination. Thus, 
one heard: Counsel: ‘‘ Were you a complete and utter 
hypocrite ?”’ Witness: ‘I was probably being so.” 
Counsel: ‘* When is a hypocrite to be believed and not to be 
believed ?”’ Witness: ‘“ When I am on oath stating the 
facts I tell the truth.” I don’t know whether he had been 
reading Mr. Maurice Healy’s recent book of reminiscences, 
but an answer very like that one is there recorded. Old Lord 
Chief Baron Palles was trying an action for breach of warranty 
arising out of the sale of a horse at Bandon Fair. As soon as 
the defendant arrived in the box he took a deep breath and 
began: ‘“ Now, my Lord, the way of it was this.” After 
that he poured forth a story as voluble as it was dramatic 
into which it was impossible to introduce a question. At 
last one statement drew thunder from the judge: “See, 
sir! That is not what you told Miss Healy at Kandon Fair ! ” 
‘Ah, no; but I’m on my oath now,” came the reply in the 
most natural way in the world. He deserved to win his 
case and he did. 


In PREPARATION. 

Another piece of repartee from the great enticement case 
came when one of the defendants suggested that one of the 
plaintiff's witnesses was telling untruths, “ probably because 
somebody primed him.”’ ‘‘ Who do you think primed him ?” 
asked the cross-examining leader. ‘ Well, it might have been 
you,” was the reply, and when an assurance was given that it 
was not, the defendant said: ‘‘ There is your junior counsel, 
there are the solicitors.” Again that reply recalls the legal 
life of old Ireland, this time an outburst by Judge Adams, at 
Limerick. To a witness he said: ‘ Look here, sir, tell me no 
more unnecessary lies. Such lies as your attorney advises 
you are necessary for the presentation of your fraudulent 
sase I will listen to, though I will decide against you whatever 
you swear, but if you tell me another unnecessary lie, I'll 
put you in the dock.” The popular idea that lawyers exist 
to advise the right sort of lies is illustrated by the story of 
the old Scotswoman who, after stating her case to a solicitor, 
was asked by him whether she had stated the facts exactly as 
they had happened. ‘Och aye, sir,” she said; “I thought it best 
to tell you the plain truth ; you can put the lees till’t yoursel ’.”” 
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Notes of Cases. 


Court of Appeal. 


English and Scottish Co-operative Property Mortgage and 
Investment Society, Ltd. v. Odhams Press, Ltd. and Another. 
Slesser, MacKinnon and Goddard, L.JJ. 
5th and 6th December, 1939. 


LIBEL AND SLANDER—INDUSTRIAL AND PROVIDENT SOCIETY 
—Fatse Return oF Prorits—No Fraup—NEWSPAPER 
Report—‘FatsE Proritr Return CuHarGE”’ HEADING 
—WHETHER ACTIONABLE. 


Appeal from Humphreys, J. (83 Sox. J. 566). 


The plaintifis were registered under the Industrial and 
Provident Societies Acts and carried on the business of 
investors and dealers in real property. At the end of 1936 a 
question arose whether a certain sum of £10,000, net proceeds 
of the sale of a ground rent, should be placed to income or to 
the capital accounts. Opinion among experts differed and it 
was decided to treat the sum as income. The auditors, 
however, remained of the opinion that it should have been 
shown as a capital appreciation and put a note to that effect 
on their certificate. In December, 1937, the Registrar of 
Friendly Societies caused a summons to be issued in the 
police court against the plaintiffs for making a false return of 
profits. This was the only means of testing the question. 
After hearings at which it was made clear that this was a 
test case the plaintiffs were fined £5. The magistrate said 
that the return was only technically false and that there was 
no implication of fraud. With regard to these matters the 
Daily Herald issued a statement headed in large type in 
italics: ‘False Profit Return Charge Against Society.” 
It read: “‘ Summonses for making a return wrongfully stating 
the profit for 1936 have been issued against the English and 
Scottish Co-operative Property Mortgage and Investment 
Society Ltd. . . . This action has been taken by the Registrar 
of Friendly Societies. The case is put down for hearing at 
Marlborough Street Police Court on 30th December.” The 
rest of the statement set out the facts relating to the annual 
return. In this action against the printers, proprietors and 
publishers of the Daily Herald the plaintiffs alleged that the 
statements meant and were understood to mean that they 
had published a return of annual profits which they knew to 
be wrong, with a view to deceiving the shareholders and 
bondholders and the general public, that they were a society 
which investors should avoid and that they carried on their 
business and attracted investors by dishonest methods. They 
alleged that they had been injured in the way of their business 
and claimed damages. 
not mean and were not understood to mean, by the words, 
what the plaintiffs alleged, that the words in their natural 
and ordinary meaning were true in substance and in fact 
and that the words were not actionable without proof of 
special damage. Humphreys, J., in summing up said that 
there was no evidence that ihe plaintiffs had lost any business, 
and that though it was open to them to plead special damage 
they had not suggested anything of the sort. However, if a 
person published a defamatory libel the law always assumed 
that it might have caused some damage. The jury found 
that the words bore the meaning alleged by the plaintiffs, 
but awarded only a farthing damages for which sum judgment 
was entered. The plaintiffs appealed on the ground that 
Humphreys, J., had misdirected the jury on the question of 
damages. The defendants cross-appealed on the ground 
that the case should not have gone to the jury, that the 
action was not maintainable and that there was no evidence 
that the words bore the meanings alleged by the plaintiffs. 

Suesser, L.J., said that the jury had found that the words 
would be understood by reasonable men to mean what was 
suggested in the innuendo. So far as the innuendo was 
concerned the defendants had not attempted to justify. Yet the 


The defendants said that they did } 








jury had awarded only a farthing damages. As to the 
cross-appeal, if the judge were wrong in leaving the matter 
of the innuendo to the jury, the plaintiffs must fail. The 
plaintiffs said that the words in their natural sense would 
convey to reasonable persons the meaning attributed to them 
in the innuendo. The word “ false”? might mean untrue, 
dishonest, mistaken or inaccurate. The ordinary reader 
would assume it meant something fraudulent. One might 
take into consideration the manner and occasion of the 
publication (Capital & Counties Bank v. Kenty, 2 App. Cas., 
at p. 744). This statement was in a popular newspaper. 
If ‘false profit”? meant merely something untrue in a 
technical sense that would not have been expressed in large 
italicised black type. The jury were entitled to find that to 
the mind of the ordinary man these words were defamatory 
in their natural meaning. The judge was right in leaving the 
matter to them. The cross-appeal failed. As to the appeal, 
it was contended that the judge had misdirected the jury, 
leaving them the impression that, unless they found that the 
plaintiffs had suffered loss in their business, they could give 
only nominal damages. His lordship felt that, there having 
been no evidence of loss of business, the jury thought they 
could only give nominal damages. The award of one farthing 
was wholly insufficient in view of the serious innuendo which 
the jury had accepted. There must be a new trial limited 
to the assessment of damages. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: V. Holmes and Hugh Holmes; 
and Nyholm-Shawcross. 

Soxticitors: Randolph & Dean; Lewis & Lewis. 

[Reported by Francis H. Cowrer, Esq., Barrister-at-Law.] 


Field, K.C., 


Rouse v. Gravelworks, Ltd. 


SLesser, MacKInNNon AND GoppDarD, L.JJ. 
Tth, 8th and 11th December, 1939. 


TRESPASS—QUARRYING GRAVEL—QUARRY NEAR BOUNDARY 
or Apjorntnc LAND—ACCUMULATION OF WATER IN QUARRY 
—Apgorntinc Lanp DAMAGED—LIABILITY. 


Appeal from Cassels, J. 


In 1920, the plaintiff purchased an arable field of nineteen 
acres. In 1933, the defendants purchased an adjoining piece 
of land of eleven acres, thereafter excavating gravel there. 
The area excavated came near the boundary of the plaintiff's 
land. Water having filled it formed a mere. Though the 
defendants had not dug up to the boundary the water 
encroached by erosion pn the plaintiff’s side, carrying away a 
little sand and gravel. It was made impossible for the 
plaintiff to cultivate by ordinary means a strip of land inside 
his boundary, amounting to about a quarter of an acre, and 
in 1938 he lost part of his barley crop. The plaintiff also 
complained that the water had damaged his land by being 
carried over its surface by the wind. In November, 1938, 
he brought an action for damages against the defendants for 
wrongfully causing earth, sand and gravel to be taken from 
his field, for wrongfully withdrawing lateral support from his 
land, and for depriving him of the profitable use of the 
remainder of his land. He contended that the erosion would 
continue till the gravel reached an angle of repose when a 
strip of his land would be destroyed and rendered unsuitable for 
agricultural use. The defendants contended that what they 
had done was consistent with the natural user of their land 
and that if part of the plaintiff’s field had been destroyed, 
that was caused or contributed to by matters over which 
they had no control and for which they were not responsible. 
Cassels, J., held that the plaintiff had suffered appreciable loss 
and had a good cause of action. He gave judgment for £75 
damages. 

Sesser, L.J., allowing the defendants’ appeal, said that 
the plaintiff had not contended that they had directly dug 
away any of his land. The defendants contended that they 
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had only worked their minerals as every freeholder might, 
and that if water had accumulated on their land in consequence, 
some of which escaped on to the plaintiff's land, they had 
committed no wrong against him. The owner of minerals 
had the right to take away the whole of what was in his 
land according to the natural course of user (Wilson v. 
Waddell, 2 App. Cas. 95). This principle was of general 
application (Hurdman v. North Eastern Railway Co., 3 C.P.D. 
168). The plaintiff had failed to establish any cause of action 
even for nominal damages. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: Van Oss ; Granville-Smith. 

Souicirors: Charles Greenwood & Co., of Peterborough ; 
Gibson & Weldon, for Andrews, Stanton & Ringrose, of Bourne. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Mackenzie v. Mackenzie. 


Slesser, MacKinnon and Goddard, L.JJ. 
17th January, 1940. 

Divorce—Wire’s Petition ON GRouND oF DESERTION 
—Previous Magistrates’ ORDER FOR MAINTENANCE 
AGAINST HusBAND—NON-COHABITATION CLAUSE INCLUDED 
IN ORDER—WHETHER Bar TO Divorce ON GROUND OF 
DeEsERTION—MATRIMONIAL Causes Act, 1937 (1 Edw. 8 
and 1 Geo. 6, c. 57), s. 2 (b). 

Appeal from a decision of Croom-Johnson, J., at Exeter 
Assizes. 

On a petition by a wife for divorce on the ground of her 
husband’s alleged desertion for at least three years immediately 
preceding the date of the petition, the wife put in evidence an 
order of a court of summary jurisdiction dated the 12th 
January, 1934, and made on a complaint by her that her 
husband failed to maintain her. That order, which was in the 
usual printed form, directed the husband to pay maintenance 
to the wife and also included a clause which provided that the 
wife should be no longer bound to cohabit with her husband. 
The order was served on the husband on the 17th April, 1934. 
Croom-Johnson, J., dismissed the petition on the ground that 
there could not be desertion after the date of the order con- 
taining the non-cohabitation clause. The petitioner appealed. 

Sxesser, L.J., dismissing the appeal, said that he regretted 
that he could not differ from the decision of Croom-Johnson, J. 
It was unfortunate that the justices’ clerk had omitted to 
strike out the words in the printed form, which were really 
applicable only in cases of cruelty, and were not asked for as 
relief by the petitioner. The words were, however, an integral 
part of the order. The order was served on the respondent, 
and no attempt had been made to vary it. Harriman v. 
Harriman [1909] P. 123, was conclusive, and prevented the 
petitioner from alleging desertion after the date of the main- 
tenance order. Counsel for the petitioner relied on the 
decision of Sir Boyd Merriman, P., in Cooper v. Cooper, 56 
T.L.R. 118, where there was an almost precisely similar clause, 
except that in that case the clause did not even make sense, 
because the words were * it is ordered that the applicant be 
no longer bound to cohabit with her husband his wife.” .The 
President seemed to have read that clause as meaning in that 
case that the wife should be no longer bound to cohabit with 
her husband. If the President treated those words as making 
sense, he was, in his (Slesser, L.J.’s) opinion, wrong in treating 
them as ineffective. The court had to treat the order as an 
effective order. It would be wrong to treat it otherwise, even 
if it had not been treated by the parties as effective. The 
result was that the petitioner could not fulfil the requirements 
of the statute as to desertion, and the appeal would be 
dismissed. 

MacKinnon, L.J., agreed. 

GopparD, L.J., also agreed, and said that he hoped that the 
case would be brought to the attention of the magistrates and 
their clerk, so that in future they might not disregard the 
plain warning of the Court of Appeal in Harriman v. Harriman, 





supra, that the words in question ought to be struck out in 
cases where the only complaint was failure to maintain. 
CounsEL: Scott Henderson, for the appellant. The 
respondent did not appear and was not represented. 
Soricrrors: Walter Crump & Co., for Kitsons, Hutchings, 
Easterbrook & Co., Torquay. 
[Reported by H. A. PALMER, Esq., Barrister-at-Law. ] 


High Court—Chancery Division. 
Scott v. Frank F. Scott (London), Ltd. 
Bennett, J. 16th January, 1940. 
CompaNY—ALLEGED MISTAKE IN ARTICLES OF ASSOCIATION 

—JURISDICTION OF CoURT TO RECTIFY ARTICLES— 

ComPaNIES (CONSOLIDATION) Act, 1908 (8 Edw. 7, c. 69), 

ss. 14, 243. 

The defendant company was incorporated in 1926 under 
the Companies Acts, 1908 to 1917, with a share capital of 
£10,500, divided into 10,200 preference and 300 ordinary 
shares of £1 each. Each of three brothers, A, B and C, was 
the registered holder of 100 ordinary shares. They were the 
sole signatories to the articles of association and the sole 
directors of the company. A having died in 1937, probate of 
his will was granted to the plaintiff, his widow. As his 
executrix she claimed to be placed on the register of the 
company in respect of A’s 100 ordinary shares. B and C 
refused to procure her registration. In this action, to which 
the company and B and C were defendants, the plaintiff 
claimed a declaration that, on the true construction of the 
articles of association, she was entitled to be placed on the 
1egister. B and C counter-claimed for a declaration that, on 
the true construction of the articles, the plaintiff was bound 
to offer A’s 100 ordinary shares to them. They further 
asked to have the articles rectified by the insertion of certain 
words to express the intention of the signatories of the articles. 

BENNETT, J., began by holding that, on the true construction 
of the articles, the plaintiff was not entitled to the declaration 
she sought, and that she was bound to offer the shares to 
B and C. The learned judge then considered the question 
whether the court had jurisdiction to rectify the articles, 
should his decision on their construction be wrong. He said 
since 1862, when the first joint stock companies Act was 
passed, Evans v. Chapman [1902] W.N. 78 was the only 
authority on the question of whether articles of association 
could be rectified. In that case, Joyce, J., refused to rectify 
articles of association which contained a mistake. Looking 
at the matter apart from authority, his lordship considered 
that the effect of s. 14 of the Act of 1908 was to exclude the 
jurisdiction of the court in regard to rectification. Section 243 
of the Act of 1908, which was re-enacted in the Companies 
Act, 1929, provided that the documents registered in the 
register of companies were open to inspection ; that copies of 
any such document could be obtained by members of the 
public and certified copies thereof were admissible as evidence 
in legal proceedings. If articles of association were to be 
rectified, it was of vital importance that documents filed in 
the registry should be altered to conform to the court’s order. 
But there was no machinery for that purpose. The 
defendants’ counter-claim failed, so far as it asked for the 
articles to be rectified. 

CounsEL: D. L. Jenkins, K.C., and Maurice Berkeley ; 
Harman, K.C., and £. M. Winterbotham. 

Soricrrors: Field, Roscoe & Co., for Guy Williams & Co., 
Liverpool; Layton & Co. 

[Reported by Miss BP. A. BICKNELL, Barrister-at-Law.] 


In re Hodge ; Hodge v. Griffiths. 
Farwell, J. 19th January, 1940. 
WiLt—ConstRucTION—DEVISE ON A COoNDITION—DEVISEE 
SoLE PersonaAL REPRESENTATIVE AND  RESIDUARY 
DeEvIsEE—ImeLiep Assent—Ricut to Disctain—No 
WRITTEN ASSENT—ADMINISTRATION OF Estates ACT, 
1925 (15 Geo. 5, c. 23), s. 36. 
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The testatrix by her will devised certain freehold land and 
buildings in T. Road to her husband, the plaintiff, in con- 
sideration of his paying to Mrs. Griffiths £2 a week for her life, 
and directed that, in the event of her husband disposing of the 
whole of the property, he was to invest the sum of £2,000 in 
the name of trustees to be held in trust for Mrs. Griffiths 
during her life and then for her children. The testatrix gave 
all the residue of her real and personal property to the plaintiff 
absolutely. The testatrix died in 1934, and the plaintiff 
proved her will alone, the other executors named in the 
will having renounced probate. The T. Road property was 
valued at £3,300, but it was mortgaged to secure £2,200. 
After allowing for other debts and liabilities, the net value of 
the estate was sworn for probate at £692 2s. 3d. The plaintiff 
paid off the charge on the T. Road property and collected the 
rents which he paid to Mrs. Griffiths. He sometimes, but not 
always, made the rents up to £2 a week. In 1935 part of the 
property was sold to the London County Council and all 
the remainder was sold to them in 1939. The aggregate price 
was £2,750. The plaintiff, who had never executed a written 
assent in his own favour, made title as personal representative. 
The plaintiff by this summons asked, inter alia, whether, on 
the true construction of the will, in the event of his accepting 
the devise of the T. Road property, he was under any personal 
liability to pay the sums named in the will ; and if so, whether 
in the events which had happened, he had become bound to 
pay these sums. Mrs. Griffiths and her children were 
defendants. 

FarwELL, J., began by holding that, upon the true con- 
struction of the will, the language created a personal obligation 
binding on the plaintiff if he accepted the gift. He then said, if 
that was the right construction, the question arose whether 
the plaintiff, as devisee, had accepted this gift, or whether it 
was still open to him to disclaim the devise, thereby destroying 
his personal liability, and so take the property as residuary 
devisee. It had been suggested that the property never had 
vested in the plaintiff as beneficiary or devisee, because there 
had been no written assent under s. 36 of the Administration 
of Estates Act, 1936. That was not the true view. Where a 
personal representative, who was also a devisee, was selling 
as beneficial owner, the purchaser was entitled to require a 
written assent to be executed under the section, in order that 
he might be satisfied as to the title. The plaintiff's equitable 
interest as devisee, however, depended upon equities and 
upon whether or not he had done acts which must be treated 
as sufficient evidence of assent, so as to make it impossible 
for him to say that he had never accepted the devise. In the 
circumstances, his lordship held that th» plaintiff had accepted 
the devise and had in consequence undertaken the burden 
laid upon him as devisee. He made a declaration that the 
plaintiff was bound to provide £2,000 for Mrs. Griffiths and 
her children. 

CounsEL: H. E. Salt; H. A. Rose. 

Soxicirors: Mark Lemon; W. Bird. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.| 


In re Abbey Road Building Society (Pomeroy’s Trustee). 
Morton, J. 24th January, 1940. 


MortcaGeE—Bankruptcy oF MortGacor—MortTGaGEr 
APPLIES FOR LEAVE TO APPOINT A RECEIVER—TRUSTEE 
IN BankRUPTCY MADE RESPONDENT—“ PERSON LIABLE 
TO SATISFY THE JUDGMENT”’’—CourTs (EMERGENCY 
Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), s. 1, subss. (2) (a), 
(4). 

The mortgagor by a legal charge dated the 9th February, 
1937, charged certain property in favour of the Abbey Road 
Building Society. The mortgagor having gone bankrupt, 
disappeared, and the society could not trace him. In these 
circumstances, the society issued this procedure summons 
asking that, notwithstanding the provisions of s. 1 (2) (a) of 


the Courts (Emergency Powers) Act, 1939, the society might 
be at liberty to appoint a receiver of the mortgaged property 
and to exercise any rights which it might have as mortgagee 
under the charge. The trustee in bankruptcy of the 
mortgagor was made respondent to the summons. He was 
not represented at the hearing, but the evidence showed 
that he considered it to be in the best interests of all parties 
that the society’s application should be granted. The 
question arose whether it was right to make the trustee the 
respondent, or whether the mortgagor should have been the 
respondent. Section 1 (4) of the Act provides: “ If, on any 
application for such leave as is required for the exercise of 
any of the rights and remedies . . . the appropriate court 
is of opinion that the person liable to satisfy the judgment or 
order, or to pay the rent or other debt, or to perform the 
obligation, in question is unable immediately to do so by 
reason of circumstances directly or indirectly attributable to 
any war...” 

Morton, J., said: The person to be made respondent was 
the person referred to in s. 1 (4), as being liable to satisfy the 
judgment or order, or to pay the rent or other debt, or to 
perform the obligation in question. In the present case it 
was difficult to see how the mortgagor or his trustee in 
bankruptcy satisfied these words. His lordship thought that 
the intention of the subsection was that, on an application 
such as the present, the person to be made respondent should 
be the person in whom the equity of redemption in the 
property was vested. That person under the Bankruptcy 
Act, 1914, was the trustee. He was the person interested in 
opposing or supporting the application. The Legislature 
could not have intended that the mortgagor, who had ceased 
to be the owner of the equity of redemption by reason of his 
bankruptcy, should be made a party to an application in 
which the mortgagee was seeking to appoint a receiver and to 
exercise the rights of a mortgagee. Although the wording of 
the subsection did not fit the trustee very aptly, he had come 
to the conclusion that he ought, on a fair reading of the Act, 
to give it that construction. Accordingly, the trustee having 
been properly made the respondent to the summons and not 
having appeared to oppose the application, his lordship 
granted the application. 

CounsEL: R. J. Sutcliffe. 

Soricitors: 7. F. Peacock, Fisher, Chavasse & O’ Meara. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


. —_— —e 
High Court—King’s Bench Division. 
English v. Western. 

Branson, J. 14th November, 1939. 

INsuRANCE (Moror)—CLAUSE EXCLUDING MEMBERS OF 
AssuRED’s HousEHOLD FROM RisK—WHETHER APPLICABLE 
ONLY TO Heap or HovuseHOLD—BROTHER AND SISTER 
LIVING WITH FATHER ON ALLOWANCE—SISTER INJURED 
BY BrotHEeR’s NEGLIGENT DrivING—WHETHER INJURIES 
COVERED BY BROTHER’S Po.icy. 

Question of law stated for the opinion of the court by 
agreement between plaintiff and defendant. 


In the action in which the question arose, the plaintiff 
claimed a declaration that he has entitled to be indemnified 
by the defendant under an insurance policy in respect of any 
compensation which the plaintiff might become legally liable 
to pay to George Robert English and Rita Elaine English 
respectively in respect of an accident which occurred in May, 
1938, while the plaintiff was driving the motor car insured 
by the policy. The defendant, one of the underwriters 
subscribing the British standard policy, was appointed a 
representative defendant. The policy was stated not to cover 
the assured for “death of or injury to any member of the 
assured’s household ... being carried in... the car 





otherwise than by reason of . . . a contract of employment.” 
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In the accident the plaintiff's car became a total loss and 
third parties were injured. In respect of these matters the 
defendants indemnified the plaintiff, but they refused to 
indemnify him in respect of injuries received by Miss English 
who was a passenger in the plaintiff's car at the time, con- 
tending that she was excluded by virtue of the clause in the 
policy above quoted. Both the plaintiff and Miss English 
were the children of G. R. English. At the material time both 
the plaintiff and Miss English permanently resided with their 
father in his house in London. Neither the plaintiff nor 
Miss English made any contribution to the upkeep of the 
home, and both were in receipt of allowances from their 
father. Mr. G. R. English and Miss English recovered 
judgment in an action against the present plaintiff for damages 
for his negligent driving, the assessment of damages being 
suspended by agreement pending the decision of the question 
now raised, namely, whether Miss English was a member of 
the assured’s household within the meaning of the policy. 
It was contended for the plaintiff that the word “ household ” 
had a possessive -sense and meant something which the 
assured himself controlled; that it did not mean only 
something of which he was a member; and that the policy 
was general and intended to cover all cases and would 
naturally refer to a paterfamilias who possessed or controlled 
a household of his own. It was contended for the defendant 
that the general sense of the word “ household” was that of 
a collective term signifying a number of individuals living 
together—a family; that the court should construe a 
document so as to give effect to it if possible; and that it 
would be wrong to hold that the exception had no effect 
merely because the assured was unmarried and was living with 
his father. 

Branson, J., said that in his opinion the defendant's 
construction was correct. A member of the assured’s house- 
hold seemed to him to be a member of the same household 
as that to which the assured belonged. The case was similar 
to that of niembership of a club. There would he a good 
reason from the underwriters’ point of view for excluding 
members of the assured’s household in the sense of people 
living in the same house, because those people would be likely 
to use the car most frequently, and to be constantly at risk ; 
underwriters might be unwilling to insure them without an 
extra premium. The dictionary definitions of the word 
“household ” confirmed the view that the word meant a 
number of people living together under one domestic control. 
The question left to the court must, therefore, be answered 
in favour of the defendant. 

CounsEL: B. L. A. O'Malley (for N. A. J. Cohen, on war 
service); C. N. Shawcross. 

Soticirors: Edward Betteley, Smith and Stirling ; William 
Charles Crocker. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Sowler v. Potter and Another. 
Tucker, J. 23rd November, 1939. 

LANDLORD AND TENANT—PReEMISES LEASED TO CoNnvicTED 
PERSON—LANDLORD UNAWARE OF TENANT'S CONVICTION 
OWING TO CHANGE OF NAME—MIsTAkEN IpDENTITY—LEASE 
Vow ab initio. 

Action tried by Tucker, J. 

In August, 1938, the plaintiff leased to the first defendant, 
Ann Potter, premises to be used by the latter as a restaurant. 
In the previous May, Potter, then called Ann Robinson, had 
been convicted at a police court of permitting disorderly 
conduct in other premises in London, and fined. In July, 
1938, the first defendant changed her name by deed poll 
from Robinson to Potter. The plaintiff, having discovered 
that Potter was the Robinson who had suffered the conviction 
and fine above referred to, brought this action claiming from 
Potter a declaration that the lease was void, possession of the 
premises, and damages for trespass and fraud. She claimed 





against the second defendant, one Hopfenkopf, damages for 
fraud, alleging that he had in a letter expressed the opinion 
that Potter was a desirable person to be a tenant of premises 
used as a restaurant. 

Tucker, J., said that he thought it clear that the case was 
one where, in the words used by Lord Haldane in Lake v. 
Simmons [1927] A.C. 487, “ the consideration of the person 
with whom I am willing to contract enters as an element 
into the contract which I am willing to make,” and that it 
must be distinguished from the type of case which came 
before Horridge, J., in Phillips v. Brooks [1919] 2 K.B. 243, 
where a jeweller was defrauded by a casual customer, to 
whom the jeweller intended to sell, whoever he might be, so 
that the misrepresentation related only to payment. The 
case of landlord and tenant was clearly one where the con- 
sideration of the person with whom the contract was made 
was a vital element in that contract. If, therefore, there was 
any mistake by the plaintiff as to the identity of the person 
with whom he was contracting the contract was void ab initio. 
Here there was such a mistake. The agent through whom 
the lease was obtained stated in evidence that he was aware 
at the time that there existed a convicted person called 
Ann Robinson, and that he thought, when entering into the 
contract with Potter, that he was doing so with a person 
other than the convicted Ann Robinson. It was immaterial 
to consider whether or not, if the first defendant had called 
herself Robinson, he would have discovered who she was. 
The facts were, therefore, very similar to those in Gordon v. 
Street [1899] 2 Q.B. 641. He (his lordship) furthermore held, 
although it was not essential to this part of the case, that 
the mistake was in fact brought about by Potter’s fraud. 
The plaintiff was therefore entitled to the declaration claimed. 
His lordship then dealt with the other claims and awarded the 
plaintiff £8 damages against both defendants, against the 
second defendant on the ground of fraud. 

CounsEL: G. Granville Sharp ; Weitzman. 

Soxicirors : Pinsent & Co. ; Bernard Simmonds & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Smith v. Moss and Another. 
Charles, J. 13th December, 1939. 
NEGLIGENCE—HusBAND AND WIFE—WIFE INJURED THROUGH 

Hussann’s Neeuicent Driving or Motor Car—Car 

DriveN By HussBanp As AGENT FOR OWNER—WHETHER 

Action BY WIFE AGAINST OWNER MAINTAINABLE. 

Action for damages for personal injuries. - 

In January, 1939, the plaintiff was a passenger in a motor 
car driven by her husband, when a collision occurred between 
that car and one driven by the first defendant, Moss. The 
second defendant was the plaintiff's mother-in-law, who owned 
the car in which the plaintiff was travelling, the plaintiff 
alleging that the car was being driven by her husband as 
servant or agent of his mother. His lordship found as a fact 
that the accident was caused by the negligence of the plaintiff's 
husband, and also that he was at the time acting as the driver 
and the agent of his mother, the second defendant. 

CuarLEs, J., said that it was argued that the plaintiff could 
not recover damages from her mother-in-law as her husband’s 
principal because a husband could not in law commit a tort 
on his wife. While that was strictly right, he (his lordship) 
found it impossible to think that, if a husband were driving a 
car as agent for the owner and, while so driving, committed 
a tort which resulted in injury to his wife while a passenger 
in the car, the latter was deprived of her remedy against the 
owner of the car. If, for example, the plaintiff had hired 
a car from a garage which employed her husband, among 
others, as a driver, and the driver sent out to her on that 
occasion had happened to be her husband, it could not have 
been said, if the plaintiff had been injured in an accident 
caused by the driver’s negligence, that she was debarred from 
recovering from the garage because their driver was her 
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husband. Such a contention could not be sustained because 
the husband, as the active operator in the commission of the 
tort, would have had two capacities, that of the plaintiff's 
husband and that of his employer’s servant or agent. In the 
present case the husband was acting in the capacity of his 
mother’s agent; the principle that a wife cannot sue her 
husband in tort accordingly did not apply, and the plaintiff 
was entitled to succeed against her mother-in-law. There 
would therefore be judgment for the first defendant, and 
judgment for the plaintiff against the second defendant. 


CounseL: F. G. Paterson; Humfrey Edmunds; 8S. R. 
Edgedale. 
Soricirors: Darracotts; R. I. Lewis & Co.; William 


Charles Crocker. 
[[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Dormer ». Newcastle Corporation. 
Wrottesley, J. 21st December, 1939. 

LocaL GOVERNMENT—LocaL ACT EMPOWERING LOCAL 
AUTHORITY TO ERECT PEDESTRIAN BARRIERS IN STREETS— 
SECTION IN ACT FORBIDDING AN “ AcT . AMOUNTING 
To A NvISANCE ’—FRONTAGERS INJURED BY BARRIER— 
LIABILITY OF AUTHORITY. 

Action tried by Wrottesley, J. 

The plaintiffs were the owners of a block of offices and shops 
facing a street in Newcastle at a point where it was joined 
by two others, the junction forming a busy traffic centre. 
In August, 1938, the defendant corporation erected a 
temporary barrier along the edge of the pavement in front 
of the plaintiffs’ building. That barrier was subsequently 
extended and replaced by a permanent railing consisting of 
posts and two lines of rails. The effect was to provide a 
barrier extending from a pedestrian crossing to the east of 
the plaintiffs’ building to another at its western end, the 
object being to ensure that pedestrians should only cross the 
street by one or other of those crossings. The plaintiffs 
complained that the barrier was a nuisance, and an infringe- 
ment of their rights, and they accordingly brought this 
action claiming an order for its removal, and damages. 
The barrier was erected by the defendants in pursuance of 
s. 22 of the Newcastle-upon-Tyne Improvement Act, 1865, 
which provides: ** The corporation may continue, or from 
time to time place and maintain, in any street any posts, 
pillars, rails, bars, chains, or other fence, permanent or 
temporary, for the protection of passengers and traffic, and 
for preserving any footway clear from annoyance, and for 
prevention of accidents, and may place posts in the carriage- 
way of any street so as to make the crossing thereof less 
dangerous to passengers, and may place fountains in con- 
venient parts of the footways or carriageways of streets.” 
Section 65, which is one of a group of sections to which the 
marginal note is ** Sewers—Sanitary Arrangements,” is as 
follows: ‘ Provided always that nothing in this Act shall 
authorise the corporation or any lessee of the corporation to 
do or be party to any act . amounting to a nuisance.” 
The corporation, while reserving the point, did not contend 
that s. 65 did not impose a limitation on their activities 
under s. 22 by virtue either of its language or of its position 
in a different part of the Act, but they contended that s. 65 
imposed no such limitation, because it was impossible to 
place any post or fence in a street without committing the 
most elementary form of nuisance, and that, therefore, if 
s. 65 were read in its ordinary meaning, Parliament would 
there have formally forbidden what in s. 22 it had explicitly 
authorised. It was argued that the true meaning of the 
section was merely that, in exercising their powers under the 
Act, the corporation must act reasonably, in good faith, and 
without abusing their powers or unnecessarily damaging 
private interests. It was argued for the plaintiffs that the 
effect of s. 22 was to empower the corporation to erect barriets, 
etc., which would undoubtedly constitute public nuisances, 





while s. 65 forbade them so to erect such barriers, etc., as to 
constitute private nuisances, 1.e., to cause special damage to 
individuals over and above that caused to the community 
at large. , 

Wrorres.ey, J., said that the corporation relied on London, 
Brighton & South Coast Rly. Co. v. Truman, 11 App. Cas. 45 ; 
Goldberg & Son, Ltd. v. Liverpool Corporation, 82 L.T.R. 362 ; 
Yast Fremantle Corporation v. Annois [1902] A.C. 213; and 
Edgington vy. Swindon Corporation, 82 Sox. J. 931 ; [1939] 
1 K.B. 86. Those cases all affirmed the principle that the 
powers given to public bodies to interfere with the private 
rights of individuals must be exercised reasonably and in 
good faith. But in none of those cases did such a section as 
s. 65 of the Neweastle Act of 1865 have to be considered. 
Indeed, but for that distinction, Hdgington v. Swindon 
Corporation, supra, would cover the present case. In his 
(his lordship’s) opinion, Parliament meant by s. 65 that the 
powers conferred on the defendants by the Act, including 
8. 22, should be so exercised as not to invade private rights 
of property. The action accordingly succeeded. 

CounsEL: S. G. Turner, K.C., and Havers, 
Montgomery, K.C., and A. Capewell. 

Soxicirors : Dawson & Co.; Collyer-Bristow & Co., for 
The Town Clerk, Newcastle-upon-T yne. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


K.C. : 


Bayliss v. Chatters. 


Lord Hewart, C.J., Hilbery and Hallett, JJ. 
19th January, 1940. 
RatinG—BeNeEFICIAL OccupATION—BUNGALOWS LEFT Uy: 

FURNISHED—AVAILABLE DURING MateriaAL Periop to 

BE LET FURNISHED OR UNFURNISHED—OWNER’s LIABILITY 

FOR GENERAL RATE. 

Special case stated by justices for the petty sessional 
division of Lexden and Winstree, Essex. 

The respondent, Chatters, was the rating and valuation 
officer for the West Mersea Urban District Council, and the 
appellant owned six bungalows in the district, which were 
each at £11 gross and £7 rateable value. The 
respondent claimed £2 5s. 6d. on each of four of the bungalows 
for the half-year ending the 31st March, 1939. The bungalows 
were built in 1937 and let furnished from time to time from 
early in that year until the 30th September, and from the 
Ist April to the 30th September, 1938. At all other times 
they were uninhabited., The appellant removed the furniture 
from the bungalows on the 30th September, 1938, and stored it 
in the fifth bungalow. He then caused the water to be turned 
off in the road so that there was no water service to the 
bungalows. He was at all times willing to let any or all of 
the bungalows furnished or unfurnished, and they were in 
the hands of an agent for the purpose of finding tenants 
at any time of the year. They were advertised as being to 
let furnished or unfurnished by means of advertisements 
displayed elsewhere than on the premises themselves. On 
those facts it was contended for the respondent rating officer 
that the appellant was in beneficial occupation of the 
bungalows from and after the 30th September, 1938, and 
therefore liable to pay the general rate in respect of them 
for the ensuing half-year. It was contended for the appellant 
that he was not in beneficial occupation of the bungalows 
after that date. The justices were of opinion that there 
was beneficial occupation over the material period, and 
accordingly ordered a distress warrant to issue. 

Lorp Hewart, C.J., said that counsel for the appellant had 
suggested that the justices had misdirected themselves as to 
the true meaning of the words * beneficial occupation.” 
There was, however, no evidence of any misdirection. There 
were facts before the justices on which they were entitled to 
come to the conclusion that at the material time there was 
beneficial occupation of the bungalows. There was no 
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evidence that the justices had misinterpreted the expression 
“beneficial occupation.”’ The appeal must be dismissed. — - 
CounsEL: F. D. Levy ; A. Capewell. 
Soxicirors: Wilberforce, Allen & Co., for F. S. Collinge 
and Co.; Berrymans for Page & Ward, Colchester. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Davidson v. Barclays Bank, Ltd. 
Hilbery, J. 25th January, 1940. 
LiBEL—QUALIFIED PRIVILEGE—CHEQUE—DISHONOUR' BY 

MisTAKE—CHEQUE RETURNED TO DRAWEE MARKED 

“ Nor Surricrent ’’—Nor A Privitecep CoMMUNICATION. 

Action claiming damages for libel. 

The plaintiff, Davidson, a credit bookmaker, kept an account 
with a branch of the defendant bank for the purposes of his 
business. On the 17th December, 1938, he drew a cheque for 
£2 15s. 8d. on the account in favour of one 8. Marks, having 
more than sufficient funds in the account to meet it. On the 
18th December the defendants returned the cheque to Marks 
with the words “not sufficient’ endorsed upon it. The 
plaintiff had just previously drawn a cheque for £7 15s. 9d. 
in favour of one Harris, leaving £1 9s. 10d. standing to his 
credit in the account. On the 16th December, however, 
he wrote the defendants a letter, duly acknowledged by them, 
stopping payment of that cheque. The defendants’ servants, 
by a clerical error, while duly recording the instruction to 
stop payment, failed to delete the figure of £1 9s. 10d. which 
had been entered on the basis that the cheque for £7 15s. 9d. 
was to be met, the account accordingly showing a balance 
of only £1 9s. 10d. When the cheque for £2 15s. 8d. was 
presented, the words complained of were endorsed upon it in 
the belief that there were insufficient funds standing to the 
plaintiff's credit in the account. The plaintiff therefore 
brought this action complaining of publication of the words 
“not sufficient’ to Marks and persons employed at the 
defendants’ branch, and alleging that the words were meant 
and understood to mean that he had drawn a cheque on an 
account which he knew was not provided to meet it, that he 
was unable to pay the amount of the cheque, and that it was 
unsafe to transact business with him as a turf accountant. 
The defendants contended, inter alia, that Marks had an 
interest in knowing why the cheque had not been paid, and 
that they owed him a duty to communicate to him the reason. 
They pleaded that the words were published in the honest, 
if mistaken, belief that they were true, and without malice, 
and that the occasion was privileged. 

Hisery, J., said that a man was protected who made an 
honest but mistaken communication on an occasion of qualified 
privilege, but that man could not, by making a mistake, 
create an occasion for making a privileged communication. 
The defendant bank were here seeking to create a privileged 
occasion out of a mistake made by them which called for a 
communication on their part. That was the essential difference 
between the present case and the case where A inquired of 
B with regard to C’s character. In such a case, when the 
request for the character was made the occasion was already 
constituted which was the subject of qualified privilege. 
If on such an occasion, when once constituted, a mistaken 
and defamatory statement were made by B about C without 
malice, no action by C would lie. In such a case it was not, as 
here, the mistake which created the occasion. Apart from 
the bank’s mistake there was no matter of common interest 
between them and Marks which called for a communication 
from them to him in respect of the cheque. His lordship 
referred to Hunt v. Great Western Railway Co. [1891] 2 Q.B. 
189, as showing that the common interest must exist before 
the question of privilege arose. As to damages, it was 
difficult to imagine a statement more damaging to a book- 
maker than that he could not meet a loss of as little as 
£2 15s. 8d. Marks stated in evidence that, although the 
defendants’ inspector had visited him and explained the 





mistake, he would still rather not go back to the plaintiff 
because he had had a different impression of his financial 
circumstances. He (his lordship) would give the plaintiff 
judgment for £250 damages and costs. 

CounseL: 7’. F. Davis and B. Simmons ; Streatfeild, K.C., 
and Burt. 

SOLIcITORs : 
Hambling. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Kingsbury & Turner ; Durrant Cooper and 


Probate, Divorce and Admiralty Division. 
Smith, R. M. v. Smith, A. E. 
Sir Boyd Merriman, P. 16th and 27th October, 1939. 


Divorce—DEsERTION— WITHDRAWAL FROM COHABITATION 
HusBAND AND WIFE LIVING IN SEPARATE PARTS OF SAME 
Hovuskr—EssENTIALS OF DESERTION FOUND—EARLIER 
PROCEEDINGS BEFORE JUSTICES—DECREE NISI. 

This was a wife’s petition for dissolution of marriage on 
the ground of desertion which had been adjourned for 
investigation and arguments by the King’s Proctor. 

Sir Boyp Merriman, P., in giving judgment, said that he 
had adjourned the case to enable the papers to be sent to 
the King’s Proctor in order that he might investigate the 
matter and assist the court. The court was now satisfied 
that it had been informed of every material fact, and, in 
addition to that, it had been greatly assisted by the argument 
of counsel for the King’s Proctor on the law affecting the 
matter. The parties were married in 1922, but, owing to 
quarrels which broke out between them (which, for the 
purposes of this case, it would be assumed were not caused 
by the fault of the husband alone), there came a moment 
when the quarrels became so acute that the husband withdrew 
from cohabitation with his wife. At that time, they were 
living in a house which belonged to the husband, the whole 
basement of which was occupied by the husband’s mother. 
After a particular quarrel, when matters came to a head, the 
husband left his wife’s bedroom and actually made his home 
with his mother. That was to say, he lived in the basement, 
though he slept with his son, the son of the first marriage, on 
the first floor, leaving his wife in possession of the ground 
floor. There was no physical separation between those parts 
of the house, but from that time onwards it was impossible 
in any real sense of the word to describe the husband as living 
with his wife. The truth of the matter was that he was living 
with his mother, who inhabited the basements of the house. 
He neither expected nor desired, according to his own 
evidence, any services from his wife, but did allow her, and 
continued to pay for over eight years thereafter, the sum of 
£1 per week. It was said that he was in desertion during 
that time, and that allegation was based on the fact thet, 
after the quarrel, the respective mothers intervened, and the 
wife said she was prepared to give him another chance, and 
the husband said that he had finished with her, and thereupon 
went to live in his mother’s part of the house. If the matter 
stood there, it was doubtful whether it could fairly be said, 
having regard to the way in which that arrangement went on 
without intervention for over eight years, that the wife had 
made out a charge of desertion during that time, but he 
(his lordship) was not called upon to decide that. It was 
indisputable, however, that the circumstances in which that 
state of things came about were relevant in considering the 
real point to be decided—namely, whether or not there was 
desertion for the three years immediately preceding the 
presentation of the petition. For some reason or another, 
which was not very clear, in the summer of 1933 the husband 
suddenly stopped the payments which had been going on for 
over eight years. Thereupon the wife, not unnaturally, took 
out a summons against him for wilful neglect to maintain. 
It came on before the magistrates, and the wife was examined 
and cross-examined. The husband made out a case that he 
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had withheld the payment because in effect his wife was 
rendering him no services for it. The magistrates dismissed 
the case on the merits. That unquestionably was an awkward 
fact, having regard to the wife’s present case that thereafter 
her husband was deserting her. No more need be said about 
the magistrates’ decision than that the husband now admitted 
that there never was any arrangement whatever that the 
wife should render services for the money. The only thing 
that had happened was that his mother had died at the end 
of 1932, and it pleased him to think that, after that, although 
the wife was engaged in keeping herself and earning her 
living, she should come and look after him and minister to 
him for this same £1 per week, and he did not make any 
suggestion whatever that she should be paid anything 
additional for her services. He had admitted in the witness 
box that it never occurred to him that she had a point of 
view in the matter. However, the magistrates had dismissed 
the case, and there was no more to be said about it. His 
lordship referred to Wily v. Wily [1918] P. 1 (which was a 
suit for restitution of conjugal rights); to Diver v. Diver, 
an unreported case, cited by Hill, J., in Jackson v. Jackson 
[1924] P. 19, at p. 28; and to Powell v. Powell [1922] P. 278, 
and continued that he (his lordship) was satisfied that, as 
the only element of living together had been that the husband 
and wife were actually existing in one house, although there 
was no physical separation between the parts of the house, 
the case was one of desertion. In all essentials the husband 
was living separate and apart from the wife for a period of 
three years preceding the petition. There would be a 
decree nisi. 

CounsEL: B. Stuart Horner (for the petitioner); S. # 
Kerminski (for the King’s Proctor). 

Soxicirors : Edgar H. Hiscocks ; The King’s Proctor. 

[Reported by J. F. CompTON-MILLER, Esq., Barrister-at-Law.] 








Reviews. 


Practical Hints on Draft Leases (including the Emergency 
Legislation). By E. O. Watrorp, LL.D. (Lond.), Solicitor 
of the Supreme Court; with an Introduction by His 
Honour Judge Lawson CampsBeLi. Second Edition. 
1940. Demy 8vo. pp. xxvili and (with Index) 224. 
London: The Solicitors’ Law Stationery Society, Ltd. 
Price 15s. net. 

Five years have elapsed since the publication of the first 
edition of this work, which is modestly described as a ‘‘ desk 
book” for ready reference. The author’s aim is to avoid a 
general survey of the law of landlord and tenant, but there 
are few aspects of this wide subject which he has left 
unnoticed. The book is also not a book of precedents, yet 
a wide range of useful forms is provided in Appendices A to D, 
which cover twenty-six pages. The precedents include the 
essential revisions necessitated by the Emergency Legislation. 
A special chapter (No. XII) deals with the Landlord and 
Tenant (War Damage) Act; Essential Buildings and Plant 
(Repair of War Damage) Act ; Housing (Emergency Powers) 
Act ; the Civil Defence Act and the Compensation (Defence) 
Act. These have affected the law of landlord and tenant 
more seriously than any other branch of the law, and, to 
facilitate reference, the words ‘‘ War Clause’”’ have been 
inserted in heavy type as a marginal note to the relevant 
sections of the forms in Appendix A. For this section of the 
book alone, the author will (as suggested by His Honour 
Judge Lawson Campbell in the Introduction) earn the 
gratitude of the profession. 


“ Taxation’ Manual. Compiled by barristers and experts 
under the direction of RoNALDSTaPLEs, editor of “ Taxation.” 
Third Edition, 1940. Demy 8vo. pp. xvi and (with 
Index) 328. London: Taxation Publishing Co., Ltd., and 
Sir Isaac Pitman & Sons, Ltd. Price 10s, 6d. net, 





This book deals with the subject of taxation under three 
main headings: Income Tax, Sur-tax and National Defence 
Contribution. Law and practice are both dealt with, and 
practitioners will derive assistance from the numerous detailed 
examples—especially in the Sched. D section. Repayment 
claims and back duty have separate chapters, and alimony 
is included in the Miscellaneous chapter. The ever-widening 
incidence of taxation creates a demand for guidance which 
will be satisfied by the third edition of this useful publication. 





Books Received. 

The Law of Food and Drugs. A complete handbook of the law 
of food and drugs, including, besides the Food and Drugs 
Act, 1938, the numerous other relevant Acts, the Rules and 
Orders in force and a special Appendix summarising the 
war legislation. By G. M. Burts, Solicitor of the Supreme 
Court. 1940. Demy 8vo. pp. Ixxii and (with Index) 603. 
London: The Solicitors’ Law Stationery Society, Ltd. 
Price 35s. net. 

Loose-leaf War Legislation. Edited by Jounx Burke, Barrister- 
at-Law. Part 12. London: Hamish Hamilton (Law 
Books), Ltd. Price 5s. per part, net. 








Obituary. 
Mr. C. M. PICCIOTTO, K.C. 

Mr. Cyril Moses Picciotto, K.C., died on Friday, 
9th February, at the age of fifty-one. He had a brilliant 
career at St. Paul’s School and Trinity College, Cambridge, 
and was called to the Bar by the Inner Temple in 1913. 
He came of a family long identified with communal affairs, 
and noted for their contributions to Anglo-Jewish literature. 


Me. W. T. BROOKS. 

Mr. William Thomas Brooks, solicitor, of Messrs. Burch 
and Brooks, solicitors, of Canterbury and Whitstable, died 
recently at the age of sixty-seven. Mr. Brooks was admitted 
a solicitor in 1901. For many years he was clerk to the former 
Blean Board of Guardians and the Blean Rural District 
Council and was superintendent registrar for the Blean 
Registration District. 

Mr. G. N. DICKINSON. 

Mr. Godfrey Nix Dickinson, solicitor, of Plymouth, died on 
Friday, 2nd February. He was admitted a solicitor in 
1899. 

Mr. 8. HOLROYD. 

Mr. Samuel Holroyd, solicitor, of Messrs. Holroyd & Driver, 
solicitors, of Oldham, died on Saturday, 3rd February, at the 
age of seventy-five. He was admitted a solicitor in 1890. 

Mr. P. V. M. SAMPSON. 

Mr. Percy Vernon Montagu Sampson, solicitor, of Messrs. 
E. W. & M. Sampson, solicitors, of Woolwich, 8.E., died on 
Monday, 29th January, at the age of sixty-five. He was 
admitted a solicitor in 1902. 








Societies. 


Solicitors’ Benevolent Association. 


At the monthly meeting of the Directors, held at 60, Carey 
Street, London, W.C.2, on the 7th February, the Chairman 
(Mr. Henry White, of Winchester) referred to the death on 
the 15th January of Mr. C. G. May, who had been a Director 
of the Association since 1904, and moved the following 
resolution :— 

‘* Resolved that an expression of appreciation of the late 

Mr. C. G. May’s services and work for the Association be 

recorded upon the minutes, and that a vote of sympathy 

from the Directors be forwarded to Major May on behalf of 


the family.” 
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Mr. White referred to the debt of gratitude which provincial 
members owed to the London Directors for all the time and 
work which they give to the Association, and said that 
Mr. May was one of the foremost of them in attendance at 
meetings, in sympathy and generosity, and was held in 
affection and esteem by all his colleagues. 

The resolution was seconded by Mr. T. S. Curtis (of London), 
the senior London Director, who said he had had the privilege 
of serving with Mr. May on the Board and on the Finance 
Committce for nearly thirty years, during which time he had 
had the highest respect for Mr. May and held him in 
affectionate regard. He had taken part with him in the work 
and affairs of the Association, and Mr. May’s courage and 
strong individuality were always apparent, as was the 
sincerity of his opinions. 

Mr. Curtis referred also to Mr. May’s great knowledge of 
finance and to the fact that he was invariably consulted upon 
financial matters by the Directors. 

Mr. May had undoubtedly been a prominent and beloved 
member of the Board for many years, and had left behind 
him the record of an honourable and stainless life. 








Rules and Orders. 


The following Orders were made by the Lord Chancellor 
under the undermentioned Acts :— 
National Health Insurance Act, 1936. 


I, Thomas Walker Hobart Viscount Caldecote, Lord High 
Chancellor of Great Britain, by virtue of proviso (i) of 
subsection (1) of section 161 of the National Health Insurance 
Act, 1936, and all other powers enabling me in this behalf, 
Do hereby’ nominate the Honourable Mr. Justice Singleton 
to be the Judge of the High Court to whom appeals under the 
said proviso (i) shall be made. 

Dated the 9th day of February, 1940. 

(Sgd.) Caldecote, C. 


Unemployment Insurance Act, 1935. 





I, Thomas Walker Hobart Viscount Caldecote, Lord High 
Chancellor of Great Britain, by virtue of paragraph (a) of 
subsection (5) of section 84 of the Unemployment Insurance 
Act, 1935, Order 55B of the Rules of the Supreme Court, and 
all other powers enabling me in this behalf, Do hereby 
nominate the Honourable Mr. Justice Singleton to be the 
single Judge of the High Court to whom appeals under the 
said section 84 shall be made. 

Dated the 9th day of February, 1940. 

(Sgd.) Caldecote, ©. 


Public Works Facilities Act, 1930. 





I, Thomas Walker Hobart Viscount Caldecote, Lord High 
Chancellor of Great Britain, by virtue of rule (i) of the 
temporary rules set out in paragraph 6 of Part III of the 
First Schedule to the Public Works Facilities Act, 1930, and 
all other powers enabling me in this behalf, Do hereby select 
the Honourable Mr. Justice Singleton to be the Judge of the 
High Court for the purpose of hearing applications under 
Part III of the First Schedule to the said Act. 

Dated the 9th day of February, 1940. 

(Sgd.) Caldecote, C. 


¢ 








War Legislation. 


(Supplementary List, in alphabetical order, to those published, 
week by week, in THE Soricirors’ JOURNAL, from the 
6th September, 1939, to the 10th February, 1940, inclusive.) 


Progress of Bills. 


House of Lords. 


Cotton Industry Bill. 
Read Second Time. 
Mental Deficiency (Scotland) Bill. 
Read Third Time. 
Solicitors (Emergency Provisions) Bill. 
Read First Time. {13th February. 
Special Enactments (Extension of Time) Bill. 
Read Second Time. {15th February. 
Trade Board and Road Haulage Wages Bill. 
Read Third Time. [15th February. 


[15th February. 


[13th February. 





House of Commons. 


Rating and Valuation (Postponement of Valuations) Bill. 
Read Second Time. [15th February. 


Statutory Rules and Orders. 


Customs. The Export of Goods (Control) (No. 3) 
Order, dated February 3. 

Customs. The Import of Goods 
(No. 5) Order, dated February 6. 

Customs. The Import of Goods (Prohibition) 
(No. 6) Order, dated February 8. 

Emergency Powers (Defence). The  Billeting 
(Northern Ireland) Order, dated February 2. 
Emergency Powers (Defence). The Control of 

Hides and Skins (No. 7) Order, dated February 7. 

Emergency Powers (Defence). The Control of 
Paper (No. 8) Order, dated February 8. 

Emergency Powers (Defence). The Feeding Stuffs 
(Licensing and Control) Order, dated February 5. 

Emergency Powers (Defence). General Licence, 
dated February 5, under the Feeding Stuffs 
(Licensing and Control) Order, 1940. 

Emergency Powers (Defence). The Flare-Up 
Lights (Ships) Order, dated February 6. 

Emergency Powers (Defence). The Food Docu- 
ments (Fees) Order, dated February 6. 

Emergency Powers (Defence). General Licence, 
dated February 7, under the Food Control 
Committees (Local Distribution) Order, 1939. 

Emergency Powers (Defence). The Milk (Pro- 
visional Retail Prices) Order, dated February 8. 

Emergency Powers (Defence). Order in Council, 
dated February 6, adding Regulations 6A and 
47B to, and amending Regulations 71, 72 and 73 
of the Defence (General) Regulations. 

Emergency Powers (Defence). Order in Council, 
dated February 6, amending Regulation 43 of, 
and adding Regulation 44A, to the Defence 
(General) Regulations. 

Emergency Powers (Defence). Order in Council, 
dated February 6, amending the Defence 
(Summer Time) Regulations, 1939. 

Emergency Powers (Defence).. Pheasants. The 
Defence (Close Seasons) Regulations, 1940, Order 
in Council, dated February 6. 

Emergency Powers (Defence). The 
(Provisional Prices) Order, dated January 
Corrigendum Slip. Gratis. 

Emergency Powers (Defence). The Potatoes 
(1939 Crop) (Control) Order, dated February 8. 

Excess Profits Tax. Regulations dated February 5, 

Juvenile Courts (Metropolitan Police, Court Area) 
Order, dated January 27. 

Trading with the Enemy. Freights. General 
Licence, dated February 5, issued by the Board 
of Trade. 

Trading with the Enemy. 
Copyright and Trade Marks. 
dated February 7. 


No. 166. 
No. (Prohibition) 
No. 


No. 


No. 170. 


No. 172. 


. 171. 


Potatoes 
25 


“vu. 


- Iii. 


. 192. 
177. 
. 187/ 


No. 168. 


No. 181. Patents, Designs, 
General Licence, 








Legal Notes and News. 


Honours and Appointments. 


Sir WILLIAM HENRY CHAMPNESS, who was Sheriff of the 
City of London in 1937-38, has been elected Chief Commoner 
of the City Corporation. He was admitted a solicitor in 1903. 

The Court of Common Council have elected Mr. JAMES 
MILNER HELME as Coroner for the City of London. Mr. Helme 
has been acting as deputy Coroner. He was called to the 
Bar by the Inner Temple in 1912, and is at present Coroner 
for West Ham. 

Mr. G. L. DAy, solicitor, has been appointed Town Clerk 
of St. Ives, Hunts, in succession to his father, Mr. G. D. Day, 
who has retired. Mr. G. L. Day was admitted a solicitor 


in 1919. 
Notes. 
The net new Life business completed by the Alliance 
Assurance Company, Ltd., during 1939 amounted to 


approximately £2,790,000. 
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Mr. R. P. Morison, K.C., will resume his inquiry on {the 
explosion in the Valleyfield Colliery on Thursday, 29th 
February, at 10.15 a.m., in the Parliament House, Edinburgh. 


As from the 26th February, and until further oruer, 
the office hours in the Principal Probate Registry and the 
Divorce Registry will be 10 a.m. to 4 p.m. on weekdays 
other than Saturdays, and 10 a.m. to 1 p.m. on Saturdays. 

A report, entitled ‘‘ Free Legal Advice in England and 
Wales,” has been published on the organisation, methods 
and future of poor man’s lawyers. The report, which contains 
a preface by Lord Maugham, has been prepared for the 
executive committee of Cambridge University Settlement, 
Camberwell, S.E. 

The Home Secretary has appointed an Advisory Committee 
to assist him in the duties placed upon him by the House to 
House Collections Act, 1939, which comes into force on 
the Ist March. The membership of the committee is as 
follows: Judge Konstam, K.C. (Chairman), Lady Cynthia 
Colville, Brigadier-General Sir Wyndham Deedes, Mr. Eric 
G. M. Fletcher and Mr. Brian Manning. 

The elections of parish councillors for rural parishes in 
England and Wales, which ordinarily take place in March 
and April, have been postponed by the Local Elections and 
Register of Electors (Temporary Provisions) Act, 1939. 
No election of rural parish councillors is to be held, existing 
councillors will remain in office, and vacancies arising from 
resignation, death or other causes are to be filled by election 
by the council concerned. As at present provided, the Act 
will remain in force until the end of this year, and in addition 
any term of office extended by it will continue for another 
six months. 


Wills and Bequests. 


Mr. John Herbert James, barrister-at-law, of Vaynor, 
Brecon, left £16,021, with net personalty £7,622. He left 
£250 to the trustees to be spent on books or furniture for the 
library of Lewis School, Pengam ; books to the Lewis School 
Governors ; books, pictures, and other effects to the National 
Museum of Wales, and pictures and china to Merthyr Tydfil 
Corporation for their museum and art gallery at Cyfarthfa 
Castile. 

Mr. George Denison Lumb, 
Far Headingley. Leeds, left 
£48,884. 

Commander Charles Wemyss Muir, R.N., barrister-at-law, 
of Gosforth, left £17,073, with net personalty £16,212. 

Mr. William Emery Pickering, solicitor, of Stone, 
left £62,304, with net personalty £32,854. 

Mr. Richard Sheepshanks, barrister-at-law, of Kensington, 
left £10,392, with net personalty £7,175. 


F.S.A., retired solicitor, of 
£59,627, with net personalty 


Staffs, 








Mr. Harry James Sheldrake, solicitor, of Kelveden, Essex, 
and late Staple Inn, Holborn, left £64,281, with net 
personalty £53,864. He left £500 to the Roman Catholic 
Bishop of the diocese of Brentwood and £500 to the 
St. Edmunid’s House, Cambridge. 

Court Papers. 
Supreme Court of Judicature. 
40TA OF REGISTRARS IN ATTENDANCE ON 

EMERGENCY APPEAL Court. Mr. Justice 
Dati 20TA. No. 1 FARWELL. 

Mr. Mr. Mr. 
Feb. 19 Ritchie Blaker Andrews 
~~» we Blaker More Jones 
ae, | More Reader Ritchie 

ae feader Andrews Blaker 
9 oo Andrews Jones More 
as, ae Jones Ritchie Reader 

Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SrMonps. CROSSMAN. Morton, 
DATE Witness. Non- Witness. Non- 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Feb. 19 Ritchie More Reader Jones 
a oe Blaker Reader Andrews Ritchie 
21 More Andrews Jones Blaker 
~ ee Reader Jones Ritchie More 
,» 23 Andrews Ritchie Blaker Reader 
», 24 #&2Jones Blaker More Andrews 











Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 22nd February, 1940. 





i Middle Flat t Approxi- 
Div. Price Interest |™ate Yield 
Months. 14 Feb. Yield with 
_ 1940. _*__ redemption 
ENGLISH GOVERNMENT a £s.d.,/£ a8. d. 
Consols 4% 1957 or after pa ; FA 108 3141/3 7 6 
Consols 24% : . .JAJO 735';3 8 0; — 
War Loan 33% 1952 or rafter . bs JD 983 |) 311 1 = 
Funding 4% Loan 1960-90 MN) 1114 |}311 9/3 4 3 
Frnding 30, Loan 1959-69 - AO) BR iS 1 3is 2s 
Funding 22% Loan 1952-57 .. ais JD) 97 |216 8/219 7 
Funding 24% Loan 1956-61 .. es AO| 913'214 8/3 1 0 
Victory 4% Loan Av. life 2l years .. MS 1103 /312 5|3 511 
Conversion 5% Loan 1944-64 - MN 111 | 410 1/113 1 
Conversion 33% Loan 1961 or after AO 993 |310 4 
Conversion 3% Loan 1948-53 “- MS 101} }219 1/215 9 
Conversion 23% Loan 1944 49 5 AO 100 210 0°>210 0 
National Defence Loan 3% 1954-58 JJ; 1013} 219 8!219 2 
Local Loans 3% Stock 1912 Zorafter JAJO 853 310 2 — 
Bank Stock . ¥ AO! 337 | 311 2 = 
Guaranteed 23%, Stock (Irish Land 
Act) 1933 or after .. JJ 81413 7 6 — 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after oe x JJ) 864 3 9 4 
India 45% 1950-55 MN 110 4 1100/3 6 1 
India 3% 1931 or after .. JAJO) 91 | 3:16 11 
India 3% 1948 or after = . JAJO) 78 '3 1611) — 
Sudan 44% 1939-73 Av. life 27 years FA} 108 43 4|;4 0 2 
Sudan 4% 1974 Red. in part after 1950 MN 106 315 6/3 6 9 
Tanganyika 4% Guaranteed 1951-71 FA 107 314 9/3 4 8 
L.P.T.B. 43% “ T.F.A.” Stock 1942-72 JJ 1038 4 7 5:13 0 0 
Lon. Elec. TF. Corpn. 2% 1950-55 FA! 92 (214 4/3 2 
COLONIAL SECURITIES 
* Australia (Commonw’th) 4% 1955-70 JJ 1045 316 7/312 1 
Australia (Commonw’th) 3% 1955-58 AO 903 3 6 4 314 1 
*Canada 4% 1953-58 - -- MS 106 315 1/3 8 2 
*Natal 3% 1929 49 .. as JJ 98 3 13/3 5 6 
*New South Wales 35% 19% 30) as JJ 984/311 1/1313 8 
*New Zealand 3% 1945 ss .- AO!) 974;3 1 6/311 1 
Nigeria 4% 1963 ie ee i AO 106 315 6,312 5 
Queensland 33% 1950-70. wie JJ 885 319 1,4 3 7 
*South Africa 34% 1953-73 JD, 102 |3 8 8:3 6 2 
*Victoria 34% 1929-49 AO) 993 310 4/311 2 
CORPORATION STOCKS 
Birmingham 3% 1947 or after “ JJ 84 311 5 — 
Croydon 3% 1940-60 i .. AO 93 |3 4 6/3 910 
*Essex County 3% 1952-72 - JD 102 3 8 8'3 6 2 
Leeds 3% 1927 or after JJ 84 3ill 5 — 


Liverpool 34% Redeemable by agree- 
ment with holders or by pure shase . 
London County 2}% Consolidated 

Stock after 1920 at option of Corp. MJSD 


o 
| 


JAJO| 94 | 3 14 


7:/31011) — 


London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 84 311 5 _ 
*London County 3}$% Consolidated 

Stock 1954-59 . ‘ .. FA 103 |3 8 0;3 47 
Manchester 3% 1941 or ‘after -- FA! 838 |332 8 _ 
*Metropolitan Consd. 23% 1920-49 .. MJSD, 98 211 0/214 7 
Metropolitan Water Board 3% “ A” 

1963-2003 .. -- AO! 873'3 8 7;3 910 

Do. do. 3% * “BB? 1934-2003 MS) 88$'3 710|);3 9 0 

Do. do. 3% “ E”’ 1953-73 i JJ) 922 |3 6 3/3 8 2 
*Middlesex County Council 4% 1952-72 MN 105 316 2/310 3 
* Do. do. 44% 1950-70 . MN 107 |4 41/314 3 
Nottingham 307 Irredeemable MN 83 (312 3 — 
Sheffield Corp. 34% 1968... ss JJ) 101 3 9 4/3 810 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 


Gt. Western Rly. 4% Debenture .. JJ 105} 15 10 
Gt. Western Rly. 43% Debenture .. JJ ill 1.1 
Gt. Western Rly. 5° 6 De sbenture.. JJ 1233 1 0) 
Gt. Western Rly. 5% ? Rent Charge .. FA 116 


Gt. Western Rly. 5% Cons. Guaranteed MA 115 


bo 
JR EREEE 


| ee CO CO te He em He ee CO 
_ 
_ 


Gt. Western Rly. 5% Preference MA 102} 17 7| 
Southern Rly. 4% Debenture es JJ 1055 15 10 | 
Southern Rly. 4% Red. Deb. 1962-67 JJ 105} 1510\/312 8 
Southern Rly. 5% Guaranteed MA 115 611) — 
Southern Rly. 5% Preference MA’ 102} 77! — 


* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 




















